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Statement of reasons

APPLICATION FOR REVIEW

1.  This is an application for review of a decision made by a delegate of the Minister for Home 
Affairs on 15 October 2019 to refuse to grant the applicant a protection visa under s 65 of 
the Migration Act 1958 (Cth) (the Act).

2.  The applicant, who is a national of Fiji, applied for the visa on 15 April 2019. The delegate 
refused to grant the visa on the basis that the applicant is not a person in respect of whom 
Australia has protection obligations.  

3.  The applicant appeared before the Tribunal on 7 March 2025 to give evidence and present 
arguments. The hearing was conducted in English.

4.  The applicant was represented in relation to the review. The representative instructed Dr 
Jason Donnelly to appear at the hearing for the applicant. 

Criteria for protection visa

5.  The criteria for a protection visa are set out in s 36 of the Act and Schedule 2 to the 
Migration Regulations 1994 (Cth) (the Regulations). An applicant for the visa must meet one 
of the alternative criteria in s 36(2)(a), (aa), (b), or (c). That is, he or she is either a person in 
respect of whom Australia has protection obligations under the ‘refugee’ criterion, or on other 
‘complementary protection’ grounds, or is a member of the same family unit as such a 
person and that person holds a protection visa of the same class.

6.  Section 36(2)(a) provides that a criterion for a protection visa is that the applicant for the visa 
is a non-citizen in Australia in respect of whom the Minister is satisfied Australia has 
protection obligations because the person is a refugee.

7.  A person is a refugee if, in the case of a person who has a nationality, they are outside the 
country of their nationality and, owing to a well-founded fear of persecution, are unable or 
unwilling to avail themselves of the protection of that country: s 5H(1)(a). In the case of a 
person without a nationality, they are a refugee if they are outside the country of their former 
habitual residence and, owing to a well-founded fear of persecution, are unable or unwilling 
to return to that country: s 5H(1)(b).

8.  Under s 5J(1), a person has a well-founded fear of persecution if they fear being persecuted 
for reasons of race, religion, nationality, membership of a particular social group or political 
opinion, there is a real chance they would be persecuted for one or more of those reasons, 
and the real chance of persecution relates to all areas of the relevant country. Additional 
requirements relating to a ‘well-founded fear of persecution’ and circumstances in which a 
person will be taken not to have such a fear are set out in ss 5J(2)-(6) and ss 5K-LA, which 
are extracted in the attachment to this decision.

9.  If a person is found not to meet the refugee criterion in s 36(2)(a), he or she may 
nevertheless meet the criteria for the grant of the visa if he or she is a non-citizen in Australia 
in respect of whom the Minister is satisfied Australia has protection obligations because the 
Minister has substantial grounds for believing that, as a necessary and foreseeable 
consequence of being removed from Australia to a receiving country, there is a real risk that 
he or she will suffer significant harm: s 36(2)(aa) (‘the complementary protection criterion’). 
The meaning of significant harm, and the circumstances in which a person will be taken not 
to face a real risk of significant harm, are set out in ss 36(2A) and (2B), which are extracted 
in the attachment to this decision.
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Mandatory considerations

10.  In accordance with Ministerial Direction No.84, made under s 499 of the Act, the Tribunal 
has taken account of the ‘Refugee Law Guidelines’ and ‘Complementary Protection 
Guidelines’ prepared by the Department of Home Affairs (Department), and country 
information assessments prepared by the Department of Foreign Affairs and Trade (DFAT) 
expressly for protection status determination purposes, to the extent that they are relevant to 
the decision under consideration.

Background

11.  In his protection visa application form, the applicant provided the following information: 

 The applicant was born in 1985 in Lautoka, Fiji. 

 He speaks, reads, and writes English and Fijian. 

 He is Christian. 

 He has never married. 

 His mother lives in Suva, Fiji, and his sister lives in Nadi, Fiji. 

 He has an aunt in Australia.

 He attended school in Lautoka until 2003. 

 He obtained certificates in hospitality in 2008 and 2009. 

 He worked as a waiter at a resort in Denarau Island (Nadi) from 2011 to 2013 during 
which time he continued to live in Lautoka.

 In 2013 he moved to Suva where he worked as a waiter at a hotel until 2016.

 From 2016 he moved to Nadi where he worked as a barman at a resort until December 
2017. He worked again as a waiter at a resort in Nadi, where he remained until travelling 
to Australia in January 2019.

 He last arrived in Australia on 30 January 2019, having departed Fiji on the same day, 
entering Australia as a visitor on his Fijian passport. 

 He previously visited Hong Kong in April 2015. 

Evidence before the Department

Protection visa application

12.  The applicant’s protection claims are set out in the protection visa application form and in a 
signed letter dated 14 April 2019, and are summarised as follows: 

 The applicant is gay. 

 At school he had numerous sexual encounters with older male students because of his 
femininity. 
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 He has been verbally, emotionally, and physically abused by immediate family members. 
His uncle and cousin threatened him because of his sexual orientation. Men made 
advances on him and treated him as a sex object. He was sexually abused. 

 He was passed over for promotion in his employment because of his sexual orientation. 

 In Fiji it is hard to pursue a same-sex relationship.

 The gay community is laughed at. 

 Colleagues have been murdered. 

 In November 2018 he was mugged by two men who took his bag and punched him. He 
reported the matter to the police who directed him to the village head, and did nothing 
because of his sexual orientation. The police turn a blind eye. 

 He has relocated but people continued to abuse him verbally and physically.  He cannot 
relocate safely in Fiji. He experienced the same issues wherever he went. 

 He fears that if he returns to Fiji he will be treated as before. He fears he will be verbally 
abused, humiliated, physically abused, not heard, have to live in denial, discriminated, 
and threatened. 

13.  The applicant received no assistance in completing the form. 

14.  In support of his claims, the applicant provided copies of the following documents: 

 Fijian passport, issued on 7 April 2015, confirming his nationality, name, and date and 
place of birth. 

 Birth certificate, confirming his name, and date and place of birth (the Tribunal notes that 
the father’s details are blank) 

 Fijian passport and letter dated 5 March 2019 from Semisi Ratumaidaku 
VAKACABEQOLI (Semisi)

 Fijian passport and letter dated 25 February 2019 from Merewai Waininoke Nabou 
KAUTOGA (Merewai) 

 Fijian passport and letter dated 25 February 2019 from Tamarist Tabua GONEYALI (the 
applicant’s mother) 

15.  According to Semisi, he and the applicant were colleagues at a hotel in Suva. The 
applicant’s family, who are staunchly Christian, did not accept the applicant because of his 
sexual orientation. He was ridiculed and discriminated by his family. Also, twice the applicant 
was beaten in a nightclub because of his sexual orientation – the matter was reported to the 
police, but no charges were laid. Semisi provided a copy of his business card. 

16.  According to Merewai, she knew the applicant and his mother in Lautoka. The applicant was 
physically and verbally abused by his uncles. In public the applicant was harassed and 
sworn at. He was bypassed for promotion at work in the hospitality industry due to his sexual 
orientation. She provided her contact details. 

17.  According to his mother, the applicant was physically and verbally abused by her relatives, 
including her brothers, because of his sexual orientation. He was also denied promotion and 
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was discriminated at work for the same reason. He is publicly embarrassed by men who 
harass and swear at him. She provided her contact details.

18.  The applicant also provided the following country information: 

 Information for LGBT travellers in Fiji (the source is unclear). 

 Two reports dated 8 February 2017 on the same attack on two gay men in Valelevu 
(Fiji). 

 Report dated 6 January 2016 on comments of the Fijian prime minister refusing same-
sex marriage.  

19.  The applicant was not offered an interview by the Department. 

The delegate’s decision

20.  In her decision the delegate accepted the applicant’s identity claims. The Tribunal is similarly 
satisfied as to the applicant’s identity and finds that Fiji is the country of reference. 

21.  The delegate accepted that the applicant is gay. The delegate accepted that the applicant 
may be subject to verbal abuse or other discrimination on return to Fiji in light of country 
information but found that such treatment would not amount to persecution. The delegate 
also found that state protection is available to the applicant. The delegate further found that 
there is not real risk of the applicant suffering significant harm on return to Fiji. The delegate 
therefore found that the applicant is not a refugee or owed complementary protection. 

Evidence before the Tribunal

Application for review

22.  On 23 October 2019, the applicant lodged an application for review of the delegate’s 
decision with the AAT. He provided a copy of the delegate’s decision. The applicant also 
provided an unsigned letter dated 2 August 2022. The letter is summarised as follows: 

 He was raised by his mother. 

 At school he became aware that he is attracted to boys. 

 He was labelled at school. 

 In 1991 his school wrote two letters stating that he ‘ventures more into a girl’s world’ and 
is ‘abnormal’. His grandfather beat him with a spoon. His grandfather considered the 
applicant a disgrace to the family, church, and community, and despised his femininity. 
His grandfather beat him. In 2009 his grandfather died. 

 Boys and young men took a liking to him. Sometimes, discreetly, he would ‘discover 
[him]self’. At high school he had lots of admirers. 

 In 1994 he was raped by his ‘uncle’ (his mother’s cousin) who threatened to kill him if he 
told anyone. 

 In 1998 on his way home from the family’s cane field, two boys pinned him down and five 
boys took ‘turn of me’. He complained to the local authorities, but was blamed for ‘acting 
like a girl’.
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 In 1998 his maternal uncle burned the applicant’s leg as a lesson for being gay. 

 He failed his school exams. 

 He was harassed by his cousin and brother-in-law. His cousin beat him. 

 In February [2016] he was ‘mauled’ by three men on the way home from shopping. His 
money and satchel were stolen.

 He lost his job at a resort because of his sexuality and the way he dressed but later 
found work at another resort. 

23.  The applicant also provided to the AAT various additional documents, including a Red Cross 
certificate of appreciation, COVID-19 digital certificate, letter dated 21 February 2023 from 
Wesley Mission confirming the applicant’s employment from October 2019, letter of transfer 
of employment from Wesley Mission as a care service employee, letter from the Australian 
Taxation Office confirming his tax file number, statement of attainment (first aid, 
resuscitation, emergency life support), statement of attainment (resuscitation), certificates of 
completion (preventing and understanding dementia), working with children clearance, 
Australian criminal history check certificate, and residential tenancy agreement. 

24.  In a hearing information form dated 28 January 2025 the applicant indicated that he did not 
wish to provide additional documents. However, on 28 February 2025 the applicant provided 
the following additional information:

 Submissions by Dr Donnelly dated 28 February 2025 numbering 20 pages.

 Country information bundle numbering 252 pages. 

 Report (‘draft’) on the applicant by consultant psychologist Tim Watson-Munro dated 10 
February 2025 and Mr Watson-Munro’s cv. 

25.  The report by Mr Watson-Munro is based on examinations with the applicant on 15 August 
2024, 19 August 2024, and 10 February 2025. He states in summary that the applicant is 
suffering significant symptoms of depression and anxiety arising from his sexual orientation 
and a belief that if he is returned to Fiji, he will be persecuted, indicating that he suffers a 
severe and recurring depressive disorder. His mood would deteriorate on return to Fiji. The 
applicant is not receiving treatment for depression but would benefit from a combination of 
Cognitive Behaviour Therapy and psychotherapy. 

26.  The country information bundle includes the following: 

 Outright International Country overview, Fiji (2025)

 [International Planned Parenthood Federation East and Southeast Asia and Oceania 
Region] Condemns Violence Against Transgender People and Sex Workers, Urges 
Immediate Action to Protect Human Rights in Fiji (April 2024)

 U.S. Department of State, Fiji 2022 human rights report (2023)

 Fiji Women’s Rights Movement: Protect LGBTQI+ Rights – Stop The Violence, Stop The 
Hate Crimes!, Press Release – Fiji Women’s Rights Movement (May 2024)

 Legal Gender Recognition in Fiji: a Legal and Policy Review in The Context of Human 
Rights. Asia Pacific Transgender Network (2022)
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 ‘I won’t survive’: queer California man facing deportation after 44 years in US, The 
Guardian (June 2022)

 Unjust, Unequal, Unstoppable, Fiji Lesbians, bisexual men, transmen, and gender non-
conforming people tipping the scales towards justice, Diverse Voices and Action for 
Equality (May 2019)

 Why the Pacific islands are no gay paradise (May 2014) 

 Homosexuality in Fiji: Three Views, GlobalGayz (2007)

 Climate change’s invisible toll on LGBTQIA+ and disabled communities in Fiji, Islands 
Business (2024)

 Meet the LGBTQI Pacific Islanders overcoming a 'colonial mindset' and 'narrative of 
shame' to embrace their true selves, ABC (2022)

 Facing Intersecting Crises: LGBTIQ+ Resilience in Fiji, Open Global Rights (2020)

 LGBTQ rights in Fiji, Wikipedia (2025)

 DFAT Country Information Report, Fiji (May 2022)

27.  Dr Donnelly summarises the country information included in the bundle. He states that the 
applicant was assigned male at birth but now identifies as a woman but also describes the 
applicant as gay, and uses pronouns variously. He submits that the applicant has suffered 
serious harm in the form of significant incidents of physical and sexual violence, emotional 
abuse; that there was a lack of police protection; that country information indicates that being 
openly gay in Fiji exposes the applicant to a real risk of (serious) harm from private actors 
(family, community members) in the form of physical assault, sexual abuse, threats of 
violence, and severe psychological distress; and that this harm is systematic and 
discriminatory. He further submits that there is police inaction, particularly in homophobic 
violence cases and that internal relocation within Fiji is neither safe nor reasonable. He 
submits therefore that the applicant meets the definition of a refugee or in the alternative is 
entitled to complementary protection. 

28.  In the hearing Dr Donnelly corrected his written submission, confirming that the applicant 
identifies as homosexual. He also stated that the ‘draft’ report by Mr Watson-Munro is in fact 
the final report. He made no other oral submissions. 

Hearing

29.  In the hearing the applicant told the Tribunal that his mother and sister continue to live in Fiji 
and that he maintains contact with them. He has never met his father. His aunt in Australia 
died last year. 

30.  The applicant confirmed his educational and employment history in Fiji. After school he 
worked in a garment factory for two years (which is omitted from the protection visa 
application).  He left Laukota to work in a resort in Denarau Island as a waiter for two years. 
He then moved to Suva where his mother was then living and worked as a waiter at a resort 
there. He said that he regards Suva as home now. He subsequently moved back to Denarau 
Island where he worked at couple of resorts. He was also unemployed for a period. He 
remained in Denarau Island until travelling to Australia in January 2019. 
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31.  The applicant identified as gay. He said that he is single. He has had sexual relations in 
Australia but has not had a serious relationship. The applicant told the Tribunal that he has 
been diagnosed in Australia with HIV for which he takes medication. He said that he was 
taking anti-depressants but stopped when he started taking the HIV medication. 

32.  The applicant said that when he came to Australia he did not consider applying for protection 
until it was suggested to him by a friend who recognised in him his trauma. He also had a 
friend who had been recognised as a refugee on similar grounds. It had not occurred to him 
before that he could apply himself. The Tribunal found this unusual – he might have sought 
advice from a migration agent or carried out his own research if he feared harm in Fiji. He 
replied that he could not then afford a migration agent and that it was only after obtaining 
counselling that he recognised his own trauma. 

33.  The applicant said that he has visited Australia previously, which is confirmed by movement 
records and stamps in the applicant’s passport: he visited Australia from Fiji between 18 
April 2015 and 24 April 2015, 7 October 2017 and 31 October 2017, 25 January 2018 and 7 
March 2018, and 29 March 2018 and 10 May 2018. He similarly stated that he did not apply 
for protection on any of these previous visits because he did not know that he could. He 
believed he had no option but to return to Fiji and that he would have applied for protection if 
he knew he was able to. 

34.  The applicant said that is hard to speak about the abuse he suffered in Fiji and the Tribunal 
recognised this difficulty in his recounting. He described in outline the sexual and physical 
abuse he experienced in Fiji. He described the sexual abuse by his ‘uncle’, who raped him 
when he was in year 5 at school (which is roughly consistent with his written claim). (The 
Tribunal notes that according to the psychology report the applicant was raped by his ‘uncle’ 
when he was aged about 17 years but does not place weight on this not least because the 
report is marked ‘draft’, even if it is intended as a finalised report.) He also described how he 
did not receive any support from his mother who told him to stop acting feminine. He 
confirmed that his grandfather would also beat him, and his uncle burned his leg, to ‘man 
up’. He was also beaten several times by his cousin. He confirmed his grandfather is dead. 
He believes that his uncle and cousin are in Laukota. 

35.  He said that as an effeminate man he is regarded as a sex object by other men in Fiji. The 
applicant said that he was again raped as a teenager (which is consistent with his written 
claim that at school in 1998 boys (‘took [their] turn of him’) and on two further occasions 
while he was working. One of these occasions was in Nadi when he was raped by two men 
when he was returning from a shop – he reported the matter with a friend to the police in 
Nadi, however they also told him to stop acting feminine and took no action. He said that 
Semisi knows about this incident – Semisi is living in Australia, but he did not think to ask 
him to provide witness evidence at the hearing.  The Tribunal notes that these two further 
incidents have not explicitly been referred to in the applicant’s written claims. 

36.  The Tribunal noted that in his letter Semisi had not described the above incident but had 
described his being beaten twice in a nightclub. The applicant confirmed these incidents – 
on one of these occasions two men punched him on the way to a nightclub in Suva and took 
his wallet, and on another some men took his friend’s bag while waiting for a taxi and 
punched him when they tried to retrieve it. This is broadly consistent with the applicant’s 
written claims although the Tribunal notes some differences in the detail: that he was 
mugged and had his bag stolen in February 2016 on his way home from the shops and 
again in November 2018 on his way home from work. The applicant said that he was 
targeted because of his effeminate appearance, which made him vulnerable. He reported 
one of these incidents to the police who again took no action. 
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37.  The applicant said that Merwai is now living in the US and confirmed that he knew her from 
Lautoka. 

38.  The applicant also described the way people would treat him in public, e.g., by calling him a 
‘poofta’.

39.  The applicant said that he cannot return to Fiji because he would be retraumatised and 
wishes to put his life there behind him. The applicant said that he also fears the community 
in Fiji generally. He fears he would be abused as he was before. He said that he cannot 
obtain protection from the police. He said that a gay friend of his was found dead with 
bruises on his body but there was no investigation. He also said that there is nowhere in Fiji 
which is safe. 

40.  The applicant said that in Australia he is able to live openly, in contrast to Fiji. He feels 
comfortable in Australia and can be himself in public, including the way in which he dresses. 
He can introduce male friends without difficulty. He said that he had to hide his sexuality in 
Fiji. He attended clubs  there but these were not gay clubs. In Australia he volunteers for a 
gay group at the Asylum Seeker Centre in Sydney and has appeared previously in their 
Mardi Gras procession. The Tribunal notes the Asylum Seekers Centre’s LGBTQIA+ peer 
group’s involvement in the recent Mardi Gras.1 The applicant said he did not attend the 
recent procession because he was working. 

Post hearing submission

41.  On 10 March 2025 the Tribunal received the following additional documents: 

 Letter from a social worker at Western Sydney Sexual Health Centre dated 7 March 
2025 stating that the applicant was diagnosed with HIV on 22 May 2023 and is 
prescribed HIV medication and that she provides the applicant with ongoing counselling 
and case management.

 Photographs of medication

CONSIDERATION OF CLAIMS AND EVIDENCE

42.  In determining whether the applicant is entitled to protection in Australia, it is necessary to 
make findings of facts on relevant matters.  The Tribunal’s task of fact-finding may involve an 
assessment of an applicant’s credibility.  

43.  The courts have made it clear for some time that it is important that the Tribunal is sensitive 
to the difficulties faced by asylum seekers and that it adopts a reasonable approach in 
making its findings of credibility.2  Further, in assessing the credibility of the applicants’ 
claims, the Tribunal accepts that the benefit of the doubt should be given to asylum seekers 
who are generally credible but unable to substantiate all of their claims.3 

1 https://asylumseekerscentre.org.au/free-to-be-ascs-lgbtqia-peer-group-celebrates-mardi-gras/ 
2 Minister for Immigration and Ethnic Affairs v Wu Shan Liang & Ors (1996) 185 CLR 259, Minister for 
Immigration and Ethnic Affairs v Guo (1997) 191 CLR 559, Abebe v The Commonwealth of Australia 
(1999) 197 CLR 510, Randhawa v MILGEA (1994) 52 FCR 437, Selvadurai v MIEA & Anor (1994) 34 
ALD 347, Guo Wei Rong and Pan Run Juan v Minister for Immigration and Ethnic Affairs and 
McIllhatton (1996) 40 ALD 445, Chand v Minister for Immigration and Ethnic Affairs [1997] FCA 1198, 
Kopalapillai v Minister for Immigration and Multicultural Affairs (1998) 86 FCR 547 and Minister for 
Immigration and Multicultural Affairs v Rajalingam (1999) 93 FCR 220.
3 United Nations High Commissioner for Refugees, Handbook on Procedures and Criteria for 
Determining Refugee Status, Geneva, 2019 at pages 43–44.

https://asylumseekerscentre.org.au/free-to-be-ascs-lgbtqia-peer-group-celebrates-mardi-gras/
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44.  If the Tribunal makes an adverse finding in relation to a material claim made by the applicant 
but is unable to make that finding with confidence, it must proceed to assess the claim on 
the basis that it might possibly be true.4  However, the Tribunal is not required to accept 
uncritically any or all of the allegations made by an applicant.  Further, the Tribunal is not 
required to have rebutting evidence available to it before it can find that a particular factual 
assertion by an applicant has not been made out.5 

45.  However, the Tribunal is mindful that legal reasonableness is a requirement of lawful 
decision making.6  In this regard, the Tribunal is guided by the courts’ consideration of how 
credibility findings might be affected by legal unreasonableness.7 

46.  The Tribunal finds the applicant to be a credible witness. He presented as effeminate in the 
hearing in a way which appeared genuine. He appeared to recall his experiences in Fiji from 
memory and to be disturbed in doing so. His evidence across his written claims and his oral 
evidence to the Tribunal is broadly consistent. Where there are differences the Tribunal finds 
these not to be significant. 

47.  The applicant’s claims are supported broadly by the letters from his mother, Semisi, and 
Merewai. The Tribunal notes the absence of witness evidence to the Tribunal, which might 
have been afforded, even if the applicant’s mother is in Fiji and Merewai is in the US. Semisi 
is in Australia. The Tribunal however does not draw any adverse inferences from the 
absence of witness evidence. The above-named had already provided written evidence to 
support the protection visa application and the delegate had accepted the applicant’s claim 
that he is gay. 

48.  The applicant has not provided any evidence of his involvement with the Asylum Seekers 
Centre’s LGBTQIA+ peer group, which he might have done, including photographs of 
himself participating in the Mardi Gras procession, but for the same reason as above the 
Tribunal does not draw any adverse inferences from this. 

49.  The applicant’s claims are also broadly supported by the content and findings of the 
psychologist report. 

50.  The applicant’s contracting of HIV does not necessarily support the applicant’s claim to be 
gay but the Tribunal notes that in 2023 twice as many HIV notifications were attributed to 
sexual contact between men as were attributed to heterosexual contact.8

51.  It is somewhat curious that it did not occur to the applicant previously to apply for protection. 
As discussed with him, even if he could not afford migration advice it would not have been 
hard to undertake research to establish the possibility of lodging a protection visa application 
on the basis of his sexual orientation. Nevertheless, based on the strength of the evidence, 
the Tribunal assesses that the applicant’s failure to apply for protection in Australia on his 
previous visits and his return to Fiji does not undermine his claim to be gay or to have 
suffered physical and sexual abuse there, or to have a subjective fear of persecution. 

4 MIMA v Rajalingam (1999) 93 FCR 220.
5 Randhawa v MILGEA (1994) 52 FCR 437 at [451] per Beaumont J; Selvadurai v MIEA (1994) 34 
ALD 347 at [348] per Heerey J; and Kopalapillai v MIMA (1998) 86 FCR 547.
6 Minister for Immigration and Border Protection v SZVFW [2018] HCA 30 at [4], [80, [89]; Minister for 
Immigration and Citizenship v Li [2013] HCA 18 at [26], [29], [63], [88].
7 See for example the observations of the Federal Court on the principles applying to the assessment 
of credibility in BEH15 v Minister for Immigration and Border Protection [2019] FCAFC 184 at [32]–
[34] per Rangiah, Perry and Bromwich JJ; see also the discussion in SZVAP and Minister for 
Immigration and Border Protection [2015] FCA 1089 per Flick J.
8 https://www.healthequitymatters.org.au/about-hiv/hiv-in-australia 

https://www.healthequitymatters.org.au/about-hiv/hiv-in-australia
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52.  In light of the above the Tribunal accepts the following: 

 The applicant is gay.

 He presents as effeminate which gives rise to a perception that he is gay.

 He has suffered a history of physical and sexual abuse in Fiji by his family and others 
because of his effeminate appearance and a perception that he is gay. 

 He was not protected by his family or by the police in part at least because of his 
presentation as effeminate.

 He took steps in Fiji to hide his sexual orientation to avoid the severe consequences of 
discovery. 

 Since living in Australia, he has lived openly as a homosexual, has had homosexual 
relations, and has engaged in the community as a gay man by his involvement with the 
Asylum Seekers Centre’s LGBTQIA+ peer group and his participation in the Mardi Gras 
procession. 

 He has been diagnosed with HIV in relation to which he is prescribed medication and 
receives counselling.

 He suffers from depression.

 He has a subjective fear of persecution on return to Fiji for reason of his sexual 
orientation (actual and perceived). 

Does the applicant satisfy the refugee criterion for protection?

53.  The Tribunal assesses that the applicant would return to Suva which is where he has 
expressed he would go and where his mother lives. 

54.  The Tribunal has considered the country information – to the extent that it is relevant – in the 
Dr Donnelly’s submissions. The Tribunal emphasises the following country information: 

55.  According to DFAT in its latest (2022) report on Fiji: 

 Gay sex was decriminalised in 2010 and although same-sex marriage is not legal in Fiji, 
same-sex couples can and do live in Fiji.

 LGBTI people and LGBTI issues have low visibility in Fiji. There is little data other than 
anecdotal reports to demonstrate that discrimination exists. The tourism industry 
provides employment opportunities for LGBTI people. 

 Because of homophobia, many LGBTI people may hide their identity. 

 Gay men are often not accepted by their families when they come out. 

 LGBTI people may find more acceptance in Suva, particularly in wealthier circles.

 A twenty-one-year-old gay man was murdered in 2017 with no arrests made. When anti-
LGBTI violence occurs it is more likely to be targeted than random, and anti-LGBTI 
violence may be underreported which obscures any understanding of the prevalence of 



Tribunal Number 1930056 Page 11 of 15

anti-LGBTI violence. Taboos against reporting violence against LGBTI people also exist, 
which may make patterns difficult to identify.

 Overall, DFAT assesses that LGBTI Fijians are at a moderate risk of official and societal 
discrimination and a moderate risk of violence.9

 The US Department of State Overseas Security Advisory Service 2020 Crime and Safety 
Report assesses Fiji police as ‘professional’ and notes recent improvements in training 
and accountability. Police are generally well-resourced by the Government and receive 
funding and training from overseas aid partners. The police are, in general, disciplined. 
Policing is conducted on a community policing model and police are generally actively 
engaged with the communities they serve. The Fiji Police Force overall has the capacity 
to protect individuals from societal harassment, discrimination, and violence, and police 
are usually effective in carrying out their role in day-to-day crime detection, investigation 
and prevention, although police violence is often reported in the media and by human 
rights groups.10

56.  The Tribunal notes that the risk of official discrimination has increased from low to moderate 
since DFAT’s 2017 report on Fiji, and that that report made no assessment of the risk of 
violence.11

57.  Other information indicates that during 2023, NGOs reported that violence against LGBTIQ+ 
people was common, including routine harassment and targeting by police.12 LGBTIQ+ 
people are often discouraged from reporting crimes to the authorities for fear of further 
violence or harassment.13 LGBTIQ+ communities have been subject to discrimination and 
punitive treatment by Fijian police.14 Research conducted by DIVA in 2018, found that 76 per 
cent of surveyed LGBTIQ+ people did not feel safe going to the police. Numerous 
respondents stated they had been beaten by the police due to their sexual orientation or 
gender identity.15 

58.  Having regard to the totality of the circumstances the Tribunal is satisfied that there is a real 
chance, being a possibility that is not remote or far-fetched,16 of the applicant being subject 
to serious harm in the reasonably foreseeable future on return to Fiji in the form of significant 
physical harassment/ill-treatment by way of societal harassment, discrimination, and 
violence for reason of his sexual orientation, consistent with his previous experience. This is 
particular so given his effeminate presentation which would create a perception that he is 
gay and draw more attention to him than if he were not to present in such a way.

59.  The Tribunal assesses that ‘homosexual men in Fiji’ form a particular social group within the 
meaning of s 5J(1)(a) because they share, or are perceived as sharing, a characteristic, 
which is innate or immutable, and which distinguishes them from society as a whole.

9 DFAT, DFAT Country Information Report Fiji, 20 May 2022, paras. 3.58 to 3.65
10 Ibid, paras. 5.6 to 5.11
11 DFAT, DFAT Country Information Report Fiji, 27 September 2017, para. 3.78
12 2023 Country Reports on Human Rights Practices - Fiji', US Department of State, 22 April 2024, 
p.24
13 Ibid 
14 Sexual and reproductive health and gender-based violence in Fiji: A review of policy and legislation, 
Rowe, J, Sullivan, C and Vaughan, C, United Nations Population Fund (UNFPA) and the University of 
Melbourne, 26 October 2022, p.61
15 DIVA for Equality concerned about the treatment of LGBTQI people by some police officers, Fiji 
Village, 13 September 2020,
16 Chan Yee Kin v MIEA [1989] HCA 62
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60.  The Tribunal assesses that the applicant’s sexual orientation is the essential and significant 
reason for the persecution, and that the persecution involves systematic and discriminatory 
conduct as it is targeted toward members of the group and is non-random. 

61.  The Tribunal assesses that effective protection measures are not available to the applicant 
in light of the country information above on the basis that he cannot access protection which 
is durable or that there is a reasonably effective police force. 

62.  The Tribunal finds that the real chance of persecution relates to all areas of Fiji in light of the 
country information above. 

63.  The applicant cannot take reasonable steps to modify his behaviour so as to avoid a real 
chance of persecution since a modification would require the applicant to alter his sexual 
orientation or conceal his true sexual orientation.

64.  For the above reasons, the Tribunal finds that the applicant has a well-founded fear of 
persecution and is a refugee within the meaning of s 5H(1) of the Act.

65.  Under s 36(3) of the Act, Australia is taken not to have protection obligations in respect of a 
non-citizen who has not taken all possible steps to avail himself or herself of a right to enter 
and reside in, whether temporarily or permanently, and however that right arose or is 
expressed, any country apart from Australia, including countries of which the non-citizen is a 
national. Based on the available evidence, the Tribunal finds that the applicant does not 
have a right to enter and reside in a third country and s 36(3) is therefore not applicable.

66.  For the reasons given above, the Tribunal is satisfied that the applicant is a person in 
respect of whom Australia has protection obligations under s 36(2)(a).

DECISION

67.  The Tribunal sets aside and remits the application for a protection visa for reconsideration, in 
accordance with the order that the applicant satisfies s 36(2)(a) of the Migration Act.

Date(s) of hearing:                                7 March 2025

Representative:      Mrs Souraya Ramadan (MARN: 1801474) 
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ATTACHMENT  -  Extract from Migration Act 1958

5 (1) Interpretation

…

cruel or inhuman treatment or punishment means an act or omission by which:

(a) severe pain or suffering, whether physical or mental, is intentionally inflicted on a person; or
(b) pain or suffering, whether physical or mental, is intentionally inflicted on a person so long as, in all 

the circumstances, the act or omission could reasonably be regarded as cruel or inhuman in nature;
but does not include an act or omission:
(c) that is not inconsistent with Article 7 of the Covenant; or
(d) arising only from, inherent in or incidental to, lawful sanctions that are not inconsistent with the 

Articles of the Covenant.
…

degrading treatment or punishment means an act or omission that causes, and is intended to cause, extreme 
humiliation which is unreasonable, but does not include an act or omission:

(a) that is not inconsistent with Article 7 of the Covenant; or
(b) that causes, and is intended to cause, extreme humiliation arising only from, inherent in or incidental 

to, lawful sanctions that are not inconsistent with the Articles of the Covenant.
…

torture means an act or omission by which severe pain or suffering, whether physical or mental, is intentionally 
inflicted on a person:

(a) for the purpose of obtaining from the person or from a third person information or a confession; or
(b) for the purpose of punishing the person for an act which that person or a third person has committed 

or is suspected of having committed; or
(c) for the purpose of intimidating or coercing the person or a third person; or
(d) for a purpose related to a purpose mentioned in paragraph (a), (b) or (c); or
(e) for any reason based on discrimination that is inconsistent with the Articles of the Covenant;
but does not include an act or omission arising only from, inherent in or incidental to, lawful sanctions that 
are not inconsistent with the Articles of the Covenant.

…

receiving country,  in relation to a non-citizen, means:

(a) a country of which the non-citizen is a national, to be determined solely by reference to the law of the 
relevant country; or

(b) if the non-citizen has no country of nationality—a country of his or her former habitual residence, 
regardless of whether it would be possible to return the non-citizen to the country.

…

5H Meaning of refugee

(1) For the purposes of the application of this Act and the regulations to a particular person in Australia, the 
person is a refugee if the person is:

(a) in a case where the person has a nationality – is outside the country of his or her nationality and, 
owing to a well-founded fear of persecution, is unable or unwilling to avail himself or herself of the 
protection of that country; or

(b) in a case where the person does not have a nationality – is outside the country of his or her former 
habitual residence and owing to a well-founded fear of persecution, is unable or unwilling to return to 
it.
Note: For the meaning of well-founded fear of persecution, see section 5J.

…

5J Meaning of well-founded fear of persecution

(1) For the purposes of the application of this Act and the regulations to a particular person, the person has a 
well-founded fear of persecution if:
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(a) the person fears being persecuted for reasons of race, religion, nationality, membership of a particular 
social group or political opinion; and

(b) there is a real chance that, if the person returned to the receiving country, the person would be 
persecuted for one or more of the reasons mentioned in paragraph (a); and

(c) the real chance of persecution relates to all areas of a receiving country.
Note: For membership of a particular social group, see sections 5K and 5L.

(2) A person does not have a well-founded fear of persecution if effective protection measures are available to 
the person in a receiving country.

Note: For effective protection measures, see section 5LA.
(3) A person does not have a well-founded fear of persecution if the person could take reasonable steps to 

modify his or her behaviour so as to avoid a real chance of persecution in a receiving country, other than a 
modification that would:
(a) conflict with a characteristic that is fundamental to the person’s identity or conscience; or
(b) conceal an innate or immutable characteristic of the person; or
(c) without limiting paragraph (a) or (b), require the person to do any of the following:

(i) alter his or her religious beliefs, including by renouncing a religious conversion, or conceal his 
or her true religious beliefs, or cease to be involved in the practice of his or her faith;

(ii) conceal his or her true race, ethnicity, nationality or country of origin;
(iii) alter his or her political beliefs or conceal his or her true political beliefs;
(iv) conceal a physical, psychological or intellectual disability;
(v) enter into or remain in a marriage to which that person is opposed, or accept the forced marriage 

of a child;
(vi) alter his or her sexual orientation or gender identity or conceal his or her true sexual orientation, 

gender identity or intersex status.
(4) If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a):

(a) that reason must be the essential and significant reason, or those reasons must be the essential and 
significant reasons, for the persecution; and

(b) the persecution must involve serious harm to the person; and
(c) the persecution must involve systematic and discriminatory conduct.

(5) Without limiting what is serious harm for the purposes of paragraph (4)(b), the following are instances of 
serious harm for the purposes of that paragraph:
(a) a threat to the person’s life or liberty;
(b) significant physical harassment of the person;
(c) significant physical ill-treatment of the person;
(d) significant economic hardship that threatens the person’s capacity to subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity to subsist;
(f) denial of capacity to earn a livelihood of any kind, where the denial threatens the person’s capacity to 

subsist.
(6) In determining whether the person has a well-founded fear of persecution for one or more of the reasons 

mentioned in paragraph (1)(a), any conduct engaged in by the person in Australia is to be disregarded 
unless the person satisfies the Minister that the person engaged in the conduct otherwise than for the 
purpose of strengthening the person’s claim to be a refugee.

5K Membership of a particular social group consisting of family

For the purposes of the application of this Act and the regulations to a particular person (the first person), 
in determining whether the first person has a well-founded fear of persecution for the reason of 
membership of a particular social group that consists of the first person’s family:
(a) disregard any fear of persecution, or any persecution, that any other member or former member 

(whether alive or dead) of the family has ever experienced, where the reason for the fear or 
persecution is not a reason mentioned in paragraph 5J(1)(a); and

(b) disregard any fear of persecution, or any persecution, that:
(i) the first person has ever experienced; or
(ii) any other member or former member (whether alive or dead) of the family has ever experienced;

where it is reasonable to conclude that the fear or persecution would not exist if it were assumed that the 
fear or persecution mentioned in paragraph (a) had never existed.

Note: Section 5G may be relevant for determining family relationships for the purposes of this section.

5L Membership of a particular social group other than family

For the purposes of the application of this Act and the regulations to a particular person, the person is to be 
treated as a member of a particular social group (other than the person’s family) if:
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(a) a characteristic is shared by each member of the group; and
(b) the person shares, or is perceived as sharing, the characteristic; and
(c) any of the following apply:

(i) the characteristic is an innate or immutable characteristic;
(ii) the characteristic is so fundamental to a member’s identity or conscience, the member should 

not be forced to renounce it;
(iii) the characteristic distinguishes the group from society; and

(d) the characteristic is not a fear of persecution.

5LA Effective protection measures

(1) For the purposes of the application of this Act and the regulations to a particular person, effective 
protection measures are available to the person in a receiving country if:
(a) protection against persecution could be provided to the person by:

(i) the relevant State; or
(ii) a party or organisation, including an international organisation, that controls the relevant State or 

a substantial part of the territory of the relevant State; and
(b) the relevant State, party or organisation mentioned in paragraph (a) is willing and able to offer such 

protection.
(2) A relevant State, party or organisation mentioned in paragraph (1)(a) is taken to be able to offer protection 

against persecution to a person if:
(a) the person can access the protection; and
(b) the protection is durable; and
(c) in the case of protection provided by the relevant State—the protection consists of an appropriate 

criminal law, a reasonably effective police force and an impartial judicial system.
…

36 Protection visas – criteria provided for by this Act

…

(2) A criterion for a protection visa is that the applicant for the visa is:

(a) a non-citizen in Australia in respect of whom the Minister is satisfied Australia has protection 
obligations because the person is a refugee; or

(aa) a non-citizen in Australia (other than a non-citizen mentioned in paragraph (a)) in respect of whom 
the Minister is satisfied Australia has protection obligations because the Minister has substantial 
grounds for believing that, as a necessary and foreseeable consequence of the non-citizen being 
removed from Australia to a receiving country, there is a real risk that the non-citizen will suffer 
significant harm; or

(b) a non-citizen in Australia who is a member of the same family unit as a non-citizen who:
(i) is mentioned in paragraph (a); and
(ii) holds a protection visa of the same class as that applied for by the applicant; or

(c) a non-citizen in Australia who is a member of the same family unit as a non-citizen who:
(i) is mentioned in paragraph (aa); and
(ii) holds a protection visa of the same class as that applied for by the applicant.

(2A) A non-citizen will suffer significant harm if:
(a) the non-citizen will be arbitrarily deprived of his or her life; or
(b) the death penalty will be carried out on the non-citizen; or
(c) the non-citizen will be subjected to torture; or
(d) the non-citizen will be subjected to cruel or inhuman treatment or punishment; or
(e) the non-citizen will be subjected to degrading treatment or punishment.

(2B) However, there is taken not to be a real risk that a non-citizen will suffer significant harm in a country if 
the Minister is satisfied that:
(a) it would be reasonable for the non-citizen to relocate to an area of the country where there would not 

be a real risk that the non-citizen will suffer significant harm; or
(b) the non-citizen could obtain, from an authority of the country, protection such that there would not be 

a real risk that the non-citizen will suffer significant harm; or
(c) the real risk is one faced by the population of the country generally and is not faced by the non-citizen 

personally.
…


