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REASONS FOR DECISION
Senior Member Theodore Tavoularis

23 August 2022

INTRODUCTION AND BACKGROUND

HQNW (“the Applicant”) is a 35-year-old male of Afghani nationality born in 1987.1 He first
arrived in Australia in September 2006 when aged 19 years. He arrived on a Refugee
Humanitarian — Woman at Risk (Subclass 204) visa. This particular visa was granted to the
Applicant, his mother and his siblings in June 2006, several months prior to his arrival.? The

Applicant’s father died in Iran in 1998.3

For the purposes of these Reasons, in addition to HQNW being referred to as ‘the
Applicant”, the Minister for Immigration, Citizenship, Migrant Services and Multicultural
Affairs will hereinafter be referred to as “the Respondent” or “‘the Respondent Minister” or
‘the Minister”. The Migration Act 1958 (Cth) will hereinafter be referred to as “the Act”.

The Applicant has compiled a history of criminal offending in this country. Stated shortly,
his offending consists of the commission of some 13 offences* that were dealt with across
six separate sentencing episodes. Stated in tabulated form, his offending history looks like

this:

Court Date Offence Sentence
South Australia, October 2010 Fail to comply with bail |Convicted Discharged
Magistrates Court agreement (4) without penalty
South Australia, December 2010 Drive under Convicted Fined $200
Magistrates Court disqualification or
suspension
South Australia, December 2010 Commit assault that Convicted Good
Magistrates Court causes harm — behaviour bond $100
aggravated other — no 2 years
weapon
1 R1, page 1.

2 |bid, page 330.

% |bid, page 334.

4 Note: | have counted the Applicant’s conviction on 22 October 2010 at the Adelaide Magistrates Court for “Fail to comply
with bail agreement (4)” as one offence. This could, of course, be viewed as four offences.
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South Australia,
Magistrates Court

December 2011

Commit assault — basic
offence

Immediately
preceding sentence
applied to this offence
to be served
concurrently

South Australia,
Magistrates Court

December 2011

Fighting

Immediately
preceding sentence
applied to this offence
to be served
concurrently

South Australia,
Magistrates Court

December 2011

Commit an assault that
causes harm — basic
offence

Immediately
preceding sentence
applied to this offence
to be served
concurrently

South Australia,
District Court

April 2012

Intentionally cause harm —
aggravated offence —
other

Sentenced 2 years 9
months imprisonment
Non-parole period 9
months from
6/12/2011

South Australia,
District Court

April 2012

Damaging building or
motor vehicle (not graffiti
or unknown)

Immediately
preceding sentence
applied to this offence
to be served
concurrently

South Australia,
Magistrates Court

June 2012

Carry offensive weapon

Convicted Discharged
without penalty

South Australia,
Magistrates Court

June 2012

State false personal detalil

Immediately
preceding sentence
applied to this offence
to be served
concurrently

South Australia,
District Court

January 2015

Blackmail (aggravated
offence)

Sentenced 4 years 8
months imprisonment
Non-parole period 3
years 6 months

South Australia,
District Court

January 2015

False imprisonment

Immediately
preceding sentence
applied to this offence
to be served
concurrently

South Australia,
District Court

January 2015

Intentionally cause harm —
aggravated offence —
other

Immediately
preceding sentence
applied to this offence
to be served

concurrently
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The upshot of the aforementioned criminal history is that the Applicant has been
incarcerated — whether in criminal custody or immigration detention — on a continuous basis
since March 2013. Stated sequentially, the Applicant’s pattern of criminal offending and

subsequent incarceration, can be recorded thus:

. He committed offences in Australia during the period October 2009 until February
2013;

. He was placed into criminal custody from April to June 2010;

. He was returned to criminal custody from October 2010 until December 2012;

. He was returned to criminal custody in March 2013;

. He remained in criminal custody until his sentencing episode in January 2015;

. Upon completing the custodial portion of sentence imposed on him in January 2015,

he was, in January 2018, taken into immigration detention where he has remained

since.

Also, of relevance in this introductory portion of these Reasons is the trajectory of this
Applicant’s progress through the numerous stages involving his visa status entitling him to

remain in Australia.® Stated in tabulated form®, this trajectory can be summarised thus:

Date Event Details

June 2006 Refugee Humanitarian — Woman at Risk (subclass 204) visa granted

September 2006 {Arrived in Australia and immigration cleared on a Woman at Risk
(subclass 204) visa

July 2009 Applied for Australian Citizenship by conferral

5 This includes the Applicant’s attempt to acquire Australian citizenship.

8 The basis of this tabulation is derived from the Protection Visa Decision Record appearing in the material, specifically, page
330 of Exhibit R1. This entire Decision Record appears at pages 330-362 of Exhibit R1. The reference to “AAT” in this
tabulation is, of course, a reference to the Administrative Appeals Tribunal.
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March 2010 Australian Citizenship application refused

August 2016 Woman at Risk (subclass 204) visa cancelled under s501.

September 2016 [Revocation of cancellation commenced

January 2018  |Petained under s189 of the Migration Act

July 2018 Revocation outcome for Women at Risk (subclass 204) visa — not
revoked

July 2018 AAT review of the decision to mandatorily cancel the Applicant’'s Woman
at Risk (subclass 204) visa cancellation (Conducted by the AAT at its
South Australian Registry — Application number 2018/3863)

September 2018 |AAT affirmed the decision not to revoke the cancellation of the

Applicant’'s Woman at Risk (subclass 204) visa.

December 2018

Applied for a Permanent Protection (subclass 866) visa

September 2019

A delegate for the Respondent Minister refused the application for a
Protection (subclass 866) visa, pursuant to s36(1C)

September 2019

Applied to the AAT for review of the immediately preceding refusal
decision

February 2021

AAT set aside the immediately preceding refusal decision and ordered
“...the further processing of HQNW'’s application for a [Protection (Class
XA)] visa”.

November 2021

The Department of the Respondent Minister issued a notice of intention
to consider refusal of the Applicant’s Protection (Class XA) visa under s
501(1) of the Act
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22 April 2022 |A delegate of the Respondent Minister exercised a discretion, pursuant
to s.501(1) of the Act to refuse to process and grant the Protection
(Class XA) visa.

28 April 2022 [The Applicant applied to this Tribunal for review of the immediately
preceding s 501(1) refusal decision made on 22 April 2022.

28 & 29 June  [The AAT hearing of the immediately preceding application was held at
b022 its Brisbane Registry (Application number 2022/3515)

For the purposes of these Reasons, any reference hereinafter to ‘the visa” will be a
reference to the Protection (Class XA) visa. As recorded in the last abovementioned
tabulated entry, this hearing proceeded before me on Tuesday 28 and Wednesday 29 June
2022 by way of Microsoft Teams. The hearing received both oral and written evidence. In
terms of the written evidence, | caused the relevant material to be reduced to an Exhibit List
—duly agreed by the parties - which list is attached to these reasons and marked “Annexure
A"

In terms of oral evidence, in addition to the Applicant, the witnesses who gave oral evidence

at the hearing comprised?:

° Dr Keyvan Abak — Director, Wellness & Healing Psychology & Counselling;
° Sister RA;

. Sister ZE;

. Sister FA;

° Ms CA — Partner/Spouse of the Applicant;

° Ms NS — The Applicant’s mother; and

° Mr SAH — Prospective employer of the Applicant.

7 See Transcript, page 3, lines 7-40.

8 Note to reader: this Applicant has been allocated a pseudonym and, therefore, in order to further protect his identity, each
of his witnesses — excluding the expert witnesses — will not be named in full. The same will apply to minor children when |
refer to them later in these reasons particularly when discussing Primary Consideration 3.
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| also consider it pertinent, at this early stage of these detailed written Reasons, to define
the nature and extent of the Applicant’s family — both biological and extended - in Australia.
Those people comprise:

° Ms NS — the Applicant’s mother®;

o Sister RA — aged 24 years'’;

o Sister ZE — aged 26 years'?;

o Sister FA — aged 37 years'?;

° Mr YA — the husband of Sister FA and, therefore, the Applicant’s brother-in-law;

o Child A — a male, aged 11 years'® — the first of the two children of Sister FA and
Mr YA;

. Child C — a female, aged 9 years!* — the second of the two children of Sister FA and
Mr YA;

° Ms ZA — aged 28 years® — previously married to the Applicant’s now-deceased
brother, Brother MO*S;

° Child S — a male, aged 5 years'’ — the only child of the Applicant’s sister-in-law
(Ms ZA) and his late brother (Brother MO)*8;

° Ms CA — current partner/wife!® of the Applicant (i.e., since 2018);

° Child K — a female, aged 16 years?®® — the first child of Ms CA from a previous

relationship;

% Note to reader: It will be recalled the Applicant’s father died in Iran in 1998. It should be further noted that the Applicant’s
two adult brothers in Australia — Brother MO and Brother JA — were both killed in a motor vehicle collision that occurred on 2
May 2020.

10 A3, page 58, para [2].

1 |bid, page 51, para [2].

12 |bid, page 23, para [2].

13 A2, page 151, para [10].

4 1bid.

15 R1, page 605.

16 |bid, page 593.

17 A2, page 151, para [10].

18 |bid.

19 Note to reader: Ms CA and the Applicant are islamically married. They underwent a nikah ceremony in October 2019. While
I will more substantially discuss the nature and extent of the relationship between the Applicant and Ms CA later in these
reasons, | am satisfied that Ms CA can be classified as a member of the Applicant’s family for the purposes of these Reasons
(See Transcript, page 128, lines 20-24).

20 A2(c), para [6].
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10.

11.

12.

. Child P — a male, aged 6 years* — the second child of Ms CA from a previous

relationship.

AN IMPORTANT PROCEDURAL ASPECT OF THE MATTER

As mentioned, this hearing proceeded before me on 28 and 29 June 2022. Both parties
were represented by very experienced Counsel and both Counsel were instructed by
equally experienced solicitors. The material before the Tribunal was voluminous. Including
the Transcript resulting from the hearing, the totality of the material comprised some 3500
pages. It suffices to say that as a result of their very professional and expert conduct of the
case by the learned representatives, there was a deal of material — both oral and written —

for the Tribunal to consider in the process of the production of written reasons.

In all the circumstances, | did not consider that | could give the necessary fulsome
consideration to the respective cases put to me during the hearing in the period between
the end of the hearing (on 29 June 2022) and the occurrence of the 84™ day which was 19
July 2022. | therefore caused a short-form decision to be published to the parties on the 84"
day so that this Tribunal could meet its statutory obligation pursuant to s 500(6L)(c) of the
Act.?? Attached to these reasons and marked “Annexure B” is a true and correct copy of

that short-form decision.

As will be noted from the short-form decision, | set aside the Respondent’s decision made
on 22 April 2022 and substituted it with a decision that this Tribunal does not elect to
exercise its discretion inherent in s 501(1) of the Act to refuse to grant the Applicant the

visa. | now publish my detailed written reasons for that short-form decision.

ISSUES ARRISING FROM LEGISLATIVE FRAMEWORK
Section 501(1) of the Act provides that:

(1) ...The Minister may refuse to grant a visa to a person if the person does not satisfy

the Minister that the person passes the character test.”

2L |bid.

22 Khalil v Minister for Home Affairs (2019) 271 FCR 326 underscores that there is a distinction between the decision of the
Tribunal, which discharges the obligation under s 500(6L) of the Act and the Tribunal’'s written reasons (which can be
delivered later): See specifically, paras [41]-[48].
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13.

14.

15.

16.

There are, therefore, two issues presently before the Tribunal:

(@) whether the Applicant can satisfy the Tribunal that he passes the character test; and,

if not,

(b) whether the Tribunal should exercise its discretion conferred by s 501(1) of the Act

to refuse to grant the visa to the Applicant.

If the Applicant satisfies the Tribunal that he passes the character test, the weight of
authority indicates that the Tribunal must reach a decision of non-refusal of the visa sought
by the Applicant. If the Applicant does not satisfy the Tribunal that he passes the character
test, the Tribunal must consider whether to exercise its discretion to refuse to grant the visa.

| will address each of those grounds in turn.

DOES THE APPLICANT PASS THE CHARACTER TEST?

As will be noted from the above tabulation of the Applicant’s criminal offending, he was
sentenced to respective head custodial terms of two years and nine months imprisonment
in April 2012 followed by four years and eight months in January 2015. There is a ready
concession by the Applicant in both oral and written submissions put on his behalf that he
does not pass the character test.>®> The Applicant’s position on the character test had its

parallel in written and oral submissions relied upon by the Respondent.?*

There is no question that the Applicant does not pass the character test by virtue of his
“substantial criminal record”,?® deriving from the imposition of a term of imprisonment upon
him of 12 months or more.?® | am therefore satisfied that the Applicant does not pass the
character test and thus cannot, on this basis, displace the discretion inherent in s 501(1) of
the Act.

2 See A2, Applicant's Statement of Facts, Issues and Contentions (“SFIC”), page 2, para [7]; see also Transcript, page 158,
lines 45-47 and page 159, line 1.

24 R3, Respondent’s SFIC, page 1, para [2]. See also Transcript, page 179, lines 7-9.

% Act, s 501(6)(a).

% Act, s 501(7)(c).
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17.

18.

SHOULD THE TRIBUNAL EXERCISE ITS DISCRETION TO REFUSE TO GRANT THE
VISA TO THE APPLICANT?

The Tribunal is bound by s 499(2A) to comply with any directions made under the Act. In
this case, Direction No. 90 — Visa refusal and cancellation under section 501 and revocation
of a mandatory cancellation of a visa under section 501CA (“the Direction” or “Direction 90”)
has application.?” The Direction provides guidance for decision-makers on how to exercise
the discretion. Relevantly, it states that:

“Informed by the principles in paragraph 5.2, a decision-maker must take into

account the considerations identified in sections 8 and 9, where relevant to the
decision.?®

The principles in paragraph 5.2

Paragraph 5.2 of the Direction is designed to ‘provide a framework within which decision-
makers should approach their task” under s 501 or 501CA, as the case may be.

Summarised where appropriate, the principles are:

(1) Australia has a sovereign right to determine whether non-citizens who are of

character concern are allowed to enter and/or remain in Australia.

(2) Non-citizens who engage in, or have engaged in, criminal or other serious conduct
should expect to be denied the privilege of coming to, or forfeit the privilege of

staying in Australia.

(3) The Australian community expects that the Australian Government can and should
refuse entry to non-citizens, or cancel their visas, if they have engaged in conduct
in Australia or elsewhere that raises serious character concerns (regardless of
whether the non-citizen poses a measurable risk of causing physical harm to the

Australian community).

(4) Australia has a low tolerance of any criminal or other serious conduct by visa
applicants or those holding a limited stay visa, or by other non- citizens who have

been participating in, and contributing to, the Australian community only for a short

27 Direction 90 commenced on 15 April 2021. It revokes Direction No. 79 — Visa refusal and cancellation under s501 and
revocation of a mandatory cancellation of a visa under s501CA.

2 Direction, paragraph 6. See also Direction sub-paragraph 4(1) which provides that “decision-maker” includes the
Administrative Appeals Tribunal in making a decision under s 501 or 501CA of the Act.
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19.

20.

21.

(5)

period of time. However, Australia may afford a higher level of tolerance of criminal
or other serious conduct by non-citizens who have lived in the Australian community

for most of their life, or from a very young age.

Decision-makers must take into account the primary and other considerations
relevant to the individual case. In some circumstances, the nature of the non-
citizen’s conduct, or the harm that would be caused if the conduct were to be
repeated, may be so serious that even strong countervailing considerations may be
insufficient to justify not cancelling or refusing the visa, or revoking a mandatory
cancellation. In particular, the inherent nature of certain conduct such as family
violence and the other types of conduct or suspected conduct mentioned in
paragraph 8.4(2) (Expectations of the Australian Community) is so serious that even
strong countervailing considerations may be insufficient in some circumstances,
even if the non-citizen does not pose a measurable risk of causing physical harm to

the Australian community.

The Primary and Other Considerations

Sections 8 and 9 of the Direction respectively stipulate four “Primary Considerations”, and

four “Other Considerations” which | must be guided by in making my decision.

The Primary Considerations | must take into account are:

“(1) protection of the Australian community from criminal or other serious conduct;
(2) whether the conduct engaged in constituted family violence;
(3) the best interests of minor children in Australia;

(4) expectations of the Australian community.”?®

The Other Considerations which, where relevant, | must take into account “include but are

not limited to”:

“a) intemational non-refoulement obligations;
b) extent of impediments if removed;
¢) impact on victims;

d) links to the Australian community, including:

29

Direction, s 8.
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22.

23.

24.

25.

i) strength, nature and duration of ties to Australia;

i) impact on Australian business interests™°

Paragraph 7 of the Direction also provides guidance as to how to take into account each
primary and other consideration. Briefly summarised, the Direction instructs decision-
makers that:

(1) information from independent and authoritative sources should be given appropriate

weight;

(2) Primary Considerations should “generally” be given greater weight than Other

Considerations; and

(3) One or more Primary Considerations may outweigh other Primary Considerations.

I will now turn to addressing the abovementioned Primary and Other considerations.

PRIMARY CONSIDERATION 1 - PROTECTION OF THE AUSTRALIAN COMMUNITY

In considering this Primary Consideration 1, paragraph 8.1(1) of the Direction directs
decision-makers to keep in mind the Government is committed to protecting the Australian
community from harm as a result of criminal activity or other serious conduct by non-
citizens. Decision-makers should have particular regard to the principle that entering or
remaining in Australia is a privilege that this country confers on non-citizens in the
expectation that they are, and have been, law abiding, that they will respect important
institutions and that they will not cause or threaten harm to individuals or the Australian

community.

In determining the weight applicable to this Primary Consideration 1, paragraph 8.1(2) of

the Direction requires decision-makers to give consideration to:

a) The nature and seriousness of the non-citizen’s conduct to date; and
b)  The risk to the Australian community should the non-citizen commit further offences

or engage in other serious conduct.

80 Direction, s 9(1).
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26.

27.

28.

29.

Summary of the Applicant’s offending

Prior to any discussion and analysis around (1) the nature and seriousness of the offending
and (2) the Applicant’s recidivist risk, it is necessary to properly understand the nature and
extent of his offending. To my mind, one should proceed cautiously in basing any
understanding of an offending history purely or predominantly on what the offender has to
say about the circumstances in which those offences were committed. The surely more
reliable path towards an understanding the nature of an offence(s) is to review and
understand what a totally independent but expert observer had to say about it. Thus, | will
turn to the relevant sentencing remarks in order to demonstrate an understanding of the

nature and seriousness of the Applicant’s offences.

| am also of the view that it is a dangerous exercise to simply bundle up all offences
appearing in a criminal history and to arbitrarily make an assessment of the nature and
seriousness of the totality of the offending on that type of arbitrary basis. Here, the Applicant
has committed 13 offences. But five of those offences are, to my mind, in a different league
of seriousness compared to the remaining five. The five more serious offences derived from
the Applicant’s sentencing episodes at a South Australia Magistrates Court in June 2012

and at a South Australia District Court in January 2015.

The more serious of the Applicant’s offences

In January 2012, the Applicant found himself before a South Australia District Court for
sentencing. Following a fully contested hearing before Judge and jury, the jury convicted
the Applicant (and a co-accused) on one count of aggravated intent to cause harm and one
count of damaging property. The Judge was satisfied that “...it is plain that by their verdicts
the jury declared that they were satisfied that both of you had committed the basic offence
of causing harm with intent to cause harm and also that you were both armed and in

company with each other when you did so.”!

A fulsome understanding of the nature of the conduct giving rise to these convictions can

be most reliably gleaned from His Honour’s sentencing remarks:

81 R1, page 53.
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“The victim of your crimes was a man named [Victim P]. On the day in question, he
drove to the Arndale Centrelink office with a friend of his named [Victim E] and
parked his car in the car park underneath the Centrelink building.

The two of you arrived at the Centrelink building at about the same time. [Applicant],
you thought that [Victim E] had been involved in an assault on your brother and you
informed [Mr RAG] of your suspicions. The two of you then armed yourself with a
hammer and an axe and lay in wait for [Victim E] in the car park and you attacked
them with your respective weapons when they came on the scene and, between
you, you caused minor lacerations to [Victim P’s] hand and upper arm and pain and
bruising to his shoulder and [Victim E] also suffered a cut to his head during the
course of the incident.

[Victim P] and [Victim E] eventually escaped whereupon you turned your attention
to [Victim P’s] car. Between you, you struck the vehicle a number of blows with the
axe and the hammer smashing some of the windows and denting some of the body
panels.

You are plainly responsible for each other’s actions over the entire incident
encompassing, as it does, the assault and the property damage. Your crime of
causing harm with intent was plainly premeditated to some extent at least. You
must have had a motive for doing what you did but whether you were motivated by
revenge or something else is simply unknown. Your crime of damaging property was
committed on the spur of the moment.

Your counsel each submit that the minor nature of [Victim P’s] injuries
suggests that you were not wielding your respective weapons with any great
degree of force. | do not agree. By their verdicts the jury have declared that
you were intending to cause harm and your choice of weapons suggests that
you had it in mind to hand out a severe beating and some of the eyewitness
evidence suggests that at one stage of the incident you were pressing home
your attack with a good deal of ferocity and that [Victim P], and for that matter
[Victim E], were simply lucky that they were not more severely injured.

[Applicant], you are 24 years of age. You are Afghani by birth. You endured a harsh
and horrific upbringing before you came to this country when you were 15. You suffer
from a severe chronic post-traumatic stress disorder and from depression as a result
of your experiences in your homeland. You have some employment history and as
head of (your family it was your responsibility to support them if you could. You want
to use your time in custody productively and you have sensible ambitions for the
future. You too have a conviction for assault causing harm arising out of an incident
the day before you committed your current crimes and you also need to reassess
your attitude towards violence. You have spent some three months on home
detention bail. You are concerned that you will be unable to support your family if
you are imprisoned and this is a matter of cultural significance to you.

But the sentencing process is not all about the two of you. Your intention, your
premeditation, your teamwork and your choice of weapons disclose the
seriousness of your crime of causing harm with intent and the deterrence of
others who might be minded to do what you did must play a significant part in fixing
your sentences, both for that crime and for the crime of damaging property.

PAGE 17 OF 122



30.

31.

Although | have not mentioned everything which has been said and written about
you, | have in fact taken all of it into account and | have given each aspect of it the
significance which | think it deserves.

The maximum sentence for aggravated causing harm with intent to cause
harm is imprisonment for 13 years and for damaging property, it is 10 years.

I will fix one sentence to cover both of your crimes. You will each be sentenced to
imprisonment for four years. | fix non-parole periods of two years.

Your overall conduct was simply too serious to allow for good reason to
suspend your sentences to be found.*?

[My emphasis]

The Applicant (and his co-accused) appealed against the sentence imposed. The appeal
came before the South Australian Court of Criminal Appeal in 2012. For all intents and
purposes, the sentences of the Applicant (and his co-accused) were not disturbed to any
significant extent. The Court of Criminal Appeal delivered the following decision:
“Having heard submissions from both counsel we are satisfied that the judge erred
in failing to make allowance for the time spent in custody. There is no dispute about

the fact of the error as between counsel for the DPP and for [the Applicant] nor, as
we understand it, any dispute about the calculations.

In our opinion the sentence that the judge imposed, subject to the reductions,
was an appropriate sentence.

In resentencing we consider that we should start from the same sentence as
that which the judge imposed.

It is appropriate [the Applicant] and his co-offender each receive the same sentence
and there is no real criticism of the figure from which the judge started.”®?

[My emphasis]

In January 2015, the Applicant was sentenced to a head custodial term of imprisonment of
four years and eight months with a non-parole period of three years and six months. He
was convicted of (1) Blackmail (aggravated offence); (2) False imprisonment; and (3)
Intentionally cause harm — aggravated offence — other. An initial point to note is that the
Applicant had two co-accused in the commission of these offences. They consisted of a
“Mr RFD” and the abovementioned now-deceased brother of the Applicant, specifically,
Brother MO.

%2 |pid, page 53-55.
33 |bid, page 56.
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32.  The Applicant (and his two co-accused) came before a South Australia District Court Judge
who, in respect of the Applicant, said the following in sentencing remarks:

‘[Applicant] you are before the court for sentence on charges of false imprisonment,
aggravated causing harm with the intent to cause harm and aggravated blackmail.
The maximum penalty for false imprisonment is at large, it is 13 years for the
aggravated harm offence and 20 years for the aggravated blackmail. The elements
of aggravation come about by committing the harm offence in the company of your
brother [Brother MO] and because the blackmail was committed in conjunction with
[Mr RFD].

The background to these offences is that you arranged to meet a man with whom
you had been imprisoned at a house occupied by [Mr RFD] in Devon Park. He came
with his girlfriend who remained outside in their car. You had understood [Mr RFD]
was in poor health. Inside the house he was assaulted by [Mr RFD] in the course of
an argument, an argument over money he owed you and money you owed [Mr RFD].
Two weeks earlier you lent this man some money you had saved and which he had
not repaid. Afterwards you forced him into a vehicle parked in the driveway. You sat
in the rear seat and repeatedly assaulted him with an iron bar whilst the car was
driven away by [Brother MO]. This constitutes the aggravated causing harm charge.

He was forced to telephone his girlfriend, then to write notes relinquishing ownership
of his vehicles, under threat. He was detained in the vehicle for approximately three
hours. This constitutes the charge of false imprisonment and the demands for
relinquishing ownership of his cars and a motorcycle constitutes the charge of
blackmail.

You have heard the statements of the victim demonstrating just how
psychologically and physically damaging these events were. You later insisted
on some security so he produced a document of ownership relating to the car which
you did not consider to be sufficient. You were keen to obtain the money back
because you acknowledged owing a relatively small amount of money to [Mr RFD]
whom you wanted to assist in difficult times and you also wanted it for pressing
family reasons.

After he continued to make excuses, you resolved to use violence and the
threats and blackmail, a course of events very much developing on your own
initiative. You committed these offences out of a misplaced sense of obligation as
the eldest male of a family of six for whom you considered yourself to be responsible.
The case against you in relation to the blackmail charge is that you were part of an
initial enterprise with [Mr RFD] but that you went well beyond the scope of the
common understanding in doing the things that later occurred.

You are now 27, having arrived in Australia at the age of 19 leaving a situation of
great emotional trauma behind in Iran. You obtained work as an apprentice in air
conditioning and later as a tiler’s labourer but became redundant during the GFC.
There is testimonial material before the court speaking of the positive sides of your
personality. You are assessed as highly emotionally unstable and suffering from
post-traumatic stress disorder. You fell into a loose end and got yourself involved
with undesirable company and the abuse of alcohol and marijuana.

You have been in custody since your arrest on 4 March 2013, two months and 17
days of which you served as an unserved portion of an earlier sentence. That
sentence was related to an aggravated offence of causing harm, so that you have
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34.

effectively been in custody on these present charges, custody you have found to be
very difficult, since [...] May 2013.

In all the circumstances, it is appropriate to impose one single sentence for all three
offences. The head sentence will be five years and six months imprisonment. That
will be reduced by 10 months, or about 15%, to four years and eight months on
account of your pleas of guilty on 12 May 2014, on slightly lesser charges.

When it comes to fixing the appropriate non-parole period there is a strong need to
maintain a significant degree of personal deterrence given your antecedents so that
a non-parole period of three years and six months is set. It is plainly inappropriate
to suspend the sentence which is to commence from [...] May 2013.7%*

[My emphasis]
The Applicant’s remaining offences

First, during cross-examination, the Applicant was taken to his conviction of October 2010
for “Fail to comply with bail agreement (4)”. He recalled that conviction relating to those four
breaches. He also confirmed that he understood that one of the conditions of his bail during
that period was that he had to reside at a particular address and that he was not allowed to
leave that address without approval from his Community Corrections Officer. He further
agreed that, without permission of that Officer, he attended his girlfriend’s house during that

period.®®

With further reference to these breach of bail offences, the Applicant was asked whether he
knew that by visiting his girlfriend’s house at this time was conduct that constituted a breach

of his bail conditions. Rather unconvincingly, he said the following in cross-examination:

‘APPLICANT: [ didn’t have any understanding of it at that time. | didn’t know
anything about the rules of the law or anything, you know. So, | was working at
those times as well, you know, and on the way - my girlfriend was living on my way
to my work when | was working, which was in the meat factory, you know. So, and
— at the end of the day they said where did you go from here. | said well | went to
see my girlfriend. | told him the truth because | — yes. [ didn’t — like, back then |
didn’t know much about it, like you shouldn’t do this, you shouldn’t do that. | didn’t
know that. They didn’t explain to me properly that, you know — that if | have a pass
to go to work and | find the way to work | can’t go see my girlfriend because — yes.
I didn’t think anything was wrong was it.

MS COLEMAN: Well, | suggest to you, [the Applicant], that you did know that that
was a breach of your bail conditions?

APPLICANT: All right.

34 |bid, page 58-59.
3 Transcript, page 79, lines 36-47; page 80, lines 1-7.
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MS COLEMAN: Do you agree with that?
APPLICANT: | don’t agree with that, but if you say so.”®

Second, in cross-examination, the Applicant was taken to his conviction of a South
Australian Magistrates Court in December 2010 for “Drive under disqualification or
suspension”. Notably, the Applicant committed this offence on 23 March 2010 which was
the very next day after his abovementioned offending at the Arndale Centrelink carpark.
When questioned about commission of this offence, the Applicant responded that he was
not aware of his disqualification from driving. Further, he propounded a position of not being
sufficiently fluent in English to understand that he had actually sighed an acknowledgement
of disqualification document on 18 February 2010 wherein he duly acknowledged the
subject disqualification. His unconvincing evidence in cross-examination emerged thus:
‘MS COLEMAN: And those offences were committed on 22 March 2010. I'll take

you now to a series of offences that were committed the next day, on 23 March 2010.
The first was drive under disqualification?

APPLICANT: Yes.

MS COLEMAN: And you knew, didn’t you, as at 23 March 2010 that you’d been
disqualified from driving?

APPLICANT: No. Ididn’t.

MS COLEMAN: Well, do you recall on 18 February 2010 that you attended a
Transport South Australia customer service office?

APPLICANT: Yes.

MS COLEMAN: And do you recall that on that occasion you signed an
acknowledgement of disqualification?

APPLICANT: Yes. |did. But at the same time again at that time | couldn’t really
speak a — or I could speak only a few words of English, you know. So, | don’t know
what | signed. There was no interpreter. There was no-one to tell me how — what
has been written or anything. | was just, you know — they said that they write — they
sent a letter to my family’s house that my licence was disqualified but | wasn’t picking
up my — like my mum’s house. Like, | wouldn’t go there often, you know. So, then
I didn’t see any papers or anything, you know, that indicates that I've actually lost
my licence.

MS COLEMAN: So, is your evidence that you signed a document but you didn’t
know what you were signing?

APPLICANT: Yes.”’

36 |pid, page 80, lines 9-31.
%7 Ibid, page 78, lines 18-47; page 79, line 1.
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37.

Third, the Applicant was, during cross-examination, taken to his respective convictions of
June 2012 at an South Australian Magistrates Court on respective counts of (1) “Carry
offensive weapon”, and (2) “State false personal detail”. He recalled committing these
offences but gave both an illogical and unconvincing response to why he did so. This is how
his evidence emerged in cross-examination:

*MS COLEMAN: And you'll recall that you were also charged with offences of carry

offensive weapon and state personal — state false personal detail?

APPLICANT: Yes.

MS COLEMAN: And you agree, don’t you, that when you were confronted by police
on three occasions in relation to those offences you gave a false name to the police?

APPLICANT: Yes.

MS COLEMAN: And do you agree that in providing that false name to the police
you were seeking to avoid responsibility for your actions?

APPLICANT: No. I wasn’t. But the thing is that at that time | have not seen the
way that the police arresting people and — like, | was afraid. | was actually —the only
reason | did it because | was scared. | thought what are they going to do to me, you
know.

MS COLEMAN: So, if you were scared about what they were going to do to you
why did you give, was it your brother’s details that you gave to the police?

APPLICANT: Yes.

MS COLEMAN: So, why did you give your brother’s details if you were scared about
what the police were going to do?

APPLICANT: Because they told me they looking for [the Applicant], so I said I'm not
him because | was scared. They have all the guns drawn. There was cars after
cars from everywhere. | was scared.”

Fourth, there are the three offences in the criminal history for which the Applicant was dealt
with at a South Australian Magistrates Court in December 2011. He was not asked about
these offences during cross examination in the hearing before me. He was, however, taken
to those offences at the earlier ventilation of this matter in this Tribunal. In particular, he was

taken to the relevant South Australian Police Apprehension Report which reads thus:

“**BRIEF OVERVIEW***
COUNT 1

At about 3.30 a.m. on 17/10/09 the victim in this matter was at Isobar nightclub when
he was assaulted by three males including the accused in this matter. Accused
punched victim and then when victim fell to the ground kicked him. As a result of this
assault, victim required treatment at Royal Adelaide Hospital for bruising and
concussion.

COUNT 2
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40.

As a result of the assault that occurred in Count 1 a fight started in Hindley Street
that involved numerous persons. This accused seen on video footage as an active
person in the fight punching and kicking people in company with other males. In total
approximately 10 people involved in the affray with up to 40 people standing around
watching it.

COUNT 3

At about 5.17 a.m. the victim in this matter was walking with a friend along Hindley
Street. The accused in this matter, walking in a group of six approached from the
opposite direction and as the accused walk past victim he punched the victim to the
face causing cuts to victims upper and lower lips. 8

During the previous hearing in this Tribunal, the Applicant was asked to read the
abovementioned paragraphs from the Police Apprehension Report.®® As best as |
understood the transcript from that previous hearing, the Applicant’s representative sought
to raise an objection about the Applicant being asked questions about these three
convictions because of an apparent absence of a summons to the South Australian
Magistrates Court for the purpose of obtaining any sentencing remarks relating to these

three convictions.*°

It would appear that no questions were put to the Applicant about these offences at the
previous hearing. In the final analysis, it is, to my mind, safe to find that the Applicant does
not cavil with these convictions because during his evidence in chief, he readily accepted
that the abovementioned criminal history appearing in the material accurately represented
his criminal history in Australia and that the offences appearing in that history are true and

correct.*

Fifth, the final remaining offence in the criminal history refers to a conviction for “Commit
assault that causes harm — aggravated other — no weapon” for which the Applicant was
dealt with at a South Australian Magistrates Court in December 2010. As best as |
understood the Transcript from the hearing before me, the Applicant was not asked any
guestions about this offence in either cross examination or evidence in chief. The position
seems to be the same upon a review of the Transcript from the previous ventilation of this

matter in this Tribunal. With this offence, it would be safe to make a similar finding about

38 R2, p 673.

% R2, p 970, lines 20-45 and p 971, lines 1-2.
40 |pid, p 971, lines 4-46 and p 972, lines 1-4
41 See generally, Transcript, p 18, lines 15-44.
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the Applicant’s acceptance of this offence on the same basis as | have done in the

immediately preceding paragraph.

Summary of the Applicant’s Evidence with particular reference to the relevant
paragraphs at 8.1.1(1) of the Direction

I thought it pertinent that prior to any application of the paragraphs at 8.1.1(1) of the
Direction to the instant facts, it would be helpful to review the Applicant’s evidence referrable
to the content of, or inquiry compelled by, those relevant paragraphs of 8.1.1(1). During his
evidence in chief, the Applicant was taken to his criminal history. After reading through his
criminal history, the Applicant (1) accepted the correctness and accuracy of the criminal
history; (2) accepted that considered in totality, his conduct involves very serious criminal
offending; and (3) he readily agreed that his criminal offending has increased in seriousness
from when it commenced:

“DR DONNELLY: Can | get you to go to page 52, looking at the nhumbers on the

bottom in black bold on the left-hand side bottom, left-hand side you’ll see number
52. It's a copy of your criminal record check?

APPLICANT: Yes.
DR DONNELLY: Do you have a copy of that?
APPLICANT: Yes.

DR DONNELLY: And can | get you to turn over the page, [the Applicant], page 53
and you'll see that the final entry there dated [...] October 2010 fail to appear with
bail agreement. Do you see that?

APPLICANT: Yes.

DR DONNELLY: I'm just going to start with the final entry at the bottom, [...] October
2010 which is fail to appear with bail agreement. Do you see that?

APPLICANT: Yes.

DR DONNELLY: Now, before | ask you any questions | just want you to have a look
at all of those entries if you can. Just read that if you can?

APPLICANT: Yes.

DR DONNELLY: Have you looked at all of that?
APPLICANT: Yes.

DR DONNELLY: And, so do you accept that that represents your criminal history in
Australia, what you've just read?

APPLICANT: Yes. But - - -
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DR DONNELLY: Sorry, just - before | ask you anymore questions, those offences
that are listed on page 53 that you read, do you agree that they are true and correct?

APPLICANT: Yes.

DR DONNELLY: Thank you. And do you also accept having a look at those offences
considered in totality that’s a very serious criminal offending?

APPLICANT: Yes.

DR DONNELLY: And do you accept that your criminal offending has increased from
when you first came to Australia?

APPLICANT: Yes. It did. Yes.™?

42. Also in evidence in chief, the Applicant was asked about his perspective on his history of
criminally offending in Australia. This is what transpired between himself and his

representative:

“DR DONNELLY: Having a look at those offences now, as in on 28 June 2022,
what’s your perspective on your criminal history in Australia, your whole criminal
history? What'’s your perspective?

APPLICANT: Well, what | said, I'm very very ashamed and very, how do | say it, |
just can’t believe that I've done all those things, you know, and | wish — | wish | could
turn the time back and go back and do everything — I wouldn’t do these things if |
could turn time back and go again, you know. ™

43. These concessions were helpfully repeated by the Applicant’s representative during closing

submissions:

“Can | turn first to clause 8 of Ministerial Direction 90, and the first primary
consideration for the tribunal to consider, being of course protection of the Australian
community. Turning to the first facet of that, being the nature and seriousness of
conduct, and just to take the tribunal through some aspects of the evidence relevant
to this aspect of the first primary consideration. The tribunal will note that the
applicant agreed that the contents of the criminal record document, which | put to
him in examination-in-chief. He accepted that that was true and correct. He also
accepted and conceded, consistent with the written material, that he’s engaged in
various criminal offending in Australia.

He also accepted that his offending has increased since first coming to Australia,
both in examination-in-chief when asked by me, and when put to him in cross-
examination. He’s accepted independent of his criminal record itself, particularly in
cross-examination, that he took illegal substances in the Australian community,
those drugs of course being ecstasy, cocaine and cannabis, and that was really
teased out in cross-examination by my learned friend.

He also accepted in cross-examination that he had been engaged in a number of
fights, particularly in the custodial environment in prison. He also accepted that

42 Transcript, p 17, lines 18-30; p 18, lines 1-13, lines 31-47; and p 19, lines 1-7.
4 Ipbid, p 19, lines 9-16.
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particularly in the early years of his period in immigration detention that he had been
involved in a number of both verbal and physical aggression, and of course those
matters are all relevant to the nature and the seriousness of the applicant’s
offending, as the tribunal of course is aware, not limited to criminal convictions. 4

When questioned about his offending during cross-examination, the Applicant accepted (1)
that some of his offending was committed while on parole for previous offences; (2) that
some of his offending was not the result of his abuse of alcohol or illicit drugs; (3) that his
criminal offending has increased in seriousness since its commencement; and (4) that his
offending was not gang related. This is what transpired between the Applicant and the
Respondent’s representative:

“‘MS COLEMAN: Id like to ask you now about the February 2013 offences, and in
February 2013 you were nearly 26 years-old?

APPLICANT: Yes.

MS COLEMAN: And you were on parole at that time for your previous offences and
your previous gaol term?

APPLICANT: Yes.

MS COLEMAN: And you knew, didn’t you, that while you were on parole you had
to be of good behaviour?

APPLICANT: Yes.

MS COLEMAN: And you've said that you weren’t using any drugs at the time of this
offence. Is that still your evidence?

APPLICANT: Yes.

MS COLEMAN: And you were just very angry and under a lot of pressure at the
time?

APPLICANT: Yes.

MS COLEMAN: And you also said that you recall just losing it. Is that right?
APPLICANT: Well, not — not until — / wasn't like getting angry or anything when |
was working and stuff but | got angry when | actually lent this guy, like, $10,000
when he lied to me telling me that he’s going to give it back to me in two weeks but
then he could just disappear. That’s the, you know, reason | got really angry, you
know. I'll admit that | made a mistake, you know. | shouldn’t have even trusted the
guy and given him the money but it’s human being, | got greedy. | thought, you know,
| wanted five more extra thousand dollars to — so | can give it to my mum so she can
spend it, you know, so - - -

MS COLEMAN: And you agree, don’t you, that these offences in February 2013
were not caused by the influence of drugs?

APPLICANT: Yes.

MS COLEMAN: And they weren't caused by the influence of alcohol?
APPLICANT: Yes.

MS COLEMAN: And, on your account, they weren’t gang-related. That’s right, isn’t
it?

APPLICANT: Yes

4 Ibid, p 195, lines 18-43.
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MS COLEMAN: You gave evidence this morning that you accept that your criminal
offending has increased since you arrived in Australia. Do you remember giving that
evidence?

WITNESS: Yes

MS APPLICANT: And just so that I'm clear you accept now, don’t you, that your
offending has increased in its seriousness over time?

APPLICANT: Well, look how many years it’s been since 2013? It's almost nine years
now. | have not committed any sorts of that — that seriousness while | was in gaol or
in detention centre, you know.

MS COLEMAN: If | can just ask you then to focus your attention on the offences
that you committed between 2009 and 2013, do you accept that your offending
during that period increased in its seriousness over time?

APPLICANT: Well, | do. | do believe that. Yes. It did. But it has — it stopped. It’s not
like, it didn’t — you know, I didn’t have — | don’t have any other like criminal charges
any more after that, have 1?"%°

Application of Factors in Paragraph 8.1.1(1) of the Direction

When assessing the nature and seriousness of a non-citizen’s criminal offending or other

conduct to date, paragraph 8.1.1(1) of the Direction specifies that decision-makers must

have regard to the following:

(@)

(b)

without limiting the range of conduct that may be considered very serious, the types
of crimes or conduct described below are viewed very seriously by the Australian
Government and the Australian community:

(i)  violent and/or sexual crimes;

(i)  crimes of a violent nature against women or children, regardless of the sentence
imposed;

(i)  acts of family violence, regardless of whether there is a conviction for an offence
or a sentence imposed,;

without limiting the range of conduct that may be considered serious, the types of
crimes or conduct described below are considered by the Australian Government and
the Australian community to be serious:

(i) causing a person to enter into or being party to a forced marriage (other than
being a victim), regardless of whether there is a conviction for an offence or a
sentence imposed;

(i)  crimes committed against vulnerable members of the community (such as the
elderly and the disabled), or government representatives or officials due to the
position they hold, or in the performance of their duties;

(i) any conduct that forms the basis for a finding that a non-citizen does not pass
an aspect of the character test that is dependent upon the decision-maker’s
opinion (for example, section 501(6)(c));

4 |pbid, p 80, lines 20-46; p 81, lines 1-45; and p 82, lines 1-3, lines 19-25.
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(iv) where the non-citizen is in Australia, a crime committed while the non-citizen
was in immigration detention, during an escape from immigration detention, or
after the non-citizen escaped from immigration detention, but before the non-
citizen was taken into immigration detention again, or an offence against section
197A of the Act, which prohibits escape from immigration detention;

(c) with the exception of the crimes or conduct mentioned in subparagraph (a)(ii), (a)(iii)
or (b)(i) above, the sentence imposed by the courts for a crime or crimes;

(d) the frequency of the non-citizen’s offending and/or whether there is any trend of
increasing seriousness;

(e) the cumulative effect of repeated offending;

(H  whether the non-citizen has provided false or misleading information to the
Department, including by not disclosing prior criminal offending;

() whether the non-citizen has re-offended since being formally warned, or since
otherwise being made aware, in writing, about the consequences of further offending
in terms of the non-citizen’s migration status (noting that the absence of a warning
should not be considered to be in the non-citizen’s favour).

The nature and seriousness of the non-citizen conduct to date

It is plain from the material, including both the Applicant’s oral evidence together with written
and oral submissions put on his behalf, that although his history may not be long in terms
of the number of offences committed or the period of the criminal history itself, there is no
doubting its level of seriousness. It is offending that has involved a total lack of respect for
the lawful authority governing the rights of people in the community to go about their
business knowing they are safe or that property they own is safe from damage or destruction
by others. | will now apply the relevant paragraphs appearing in paragraphs 8.1.1(1) of the
Direction to ascertain the nature and seriousness of the Applicant’s unlawful conduct in

Australia.

Paragraph 8.1.1(1)(a)(i)

This paragraph addresses the commission of violent and/or sexual crime. The Direction
provides that if an Applicant has committed such offences, then such conduct must be
viewed “very seriously” by the Australian government and the Australian community. The
Applicant’s convictions in January 2015 (before a South Australian District Court) and in
January 2012 (also before a South Australian District Court) plainly and obviously involve
convictions for crimes of violence. The offending against the victims at the Centrelink

carpark was both premeditated and very violent. The offending against the debtor from
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whom the Applicant was trying to collect money was intentionally designed to inflict both
psychological and physical harm as a means of extracting funds from the victim.

There can be little or nothing to cavil with the proposition (which will be my finding) that the
Applicant’s history is replete with convictions for crimes of violence falling squarely within
the ambit of this paragraph 8.1.1(1)(a)(i). | accordingly find that this aspect of the Applicant’s
offending in Australia has been very serious.

Paragraphs 8.1.1(1)(a)(ii) and (iii)

There is no reference to any conviction for a crime of violence against women or children.
Likewise, the Applicant has no convictions for acts of family violence nor is there any
reference in the material to an act of family violence committed by the Applicant which may
have been investigated or looked into by intervening police but in respect of which no further
action was taken. Accordingly, both of these paragraphs 8.1.1(1)(a)(ii) and (iii) have no
application to the instant facts and do not speak to any assessment of the nature and

seriousness of the Applicant’s conduct.

Paragraph 8.1.1(1)(b)(i)

None of the Applicant’s unlawful (or other) conduct in Australia points to any conviction for
an offence in the realm of causing a person to enter into, or become a party to, a forced,
marriage. This paragraph 8.1.1(1(b)(i) of the Direction is not relevant to the assessment of

the nature and seriousness of the Applicant’s unlawful conduct in Australia.

Paragraph 8.1.1(1)(b)(ii)

This paragraph involves itself with the commission of any offence against people described
as “vulnerable members of the community (such as the elderly and the disabled), or
government representatives or officials...in the performance of their duties”. To my mind, a
decision-maker should approach the application of this paragraph with a degree of caution.
First, it is not a difficult exercise to ascertain whether any of the Applicant’s victims were
elderly, disabled or otherwise physically vulnerable. He has no convictions for offending
against such people. Second, it is important to differentiate between, for example, a failure
to meet an obligation with an actual offence committed against a government representative

or official (most commonly, police officers).
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Here, the Applicant has failed — it would appear on four occasions — to meet the obligations
of a bail agreement. He has also stated false personal details to police officers enquiring
about his identity. His failure to meet his bail obligations is, to my mind, a matter between
the Applicant and the legislation from which the subject bail agreement derives. His failure
to tell police his correct name is not a refusal to comply with a lawful direction from a
government representative or official. He did comply with that direction but he did so
dishonestly.

Accordingly, it would not be safe to draw either of these two convictions from the Applicant’s
criminal history and to cause them to be placed within the ambit of this paragraph
8.1.1(1)(b)(ii). It is not relevant to the assessment of the nature and seriousness of the

Applicant’s unlawful conduct in Australia.

Paragraph 8.1.1(1)(b)(iii)

With specific reference to paragraph 8.1.1(1)(b)(iii) of the Direction, | am mindful of the
language in “any conduct that forms the basis for a finding that a non-citizen does not pass
an aspect of the character test that is dependent upon the decision maker’s opinion (for
example, section 501(6)(c)”. In this application, the Applicant fails the character test as a
matter of law due to the operative effect of s 501(7)(c) of the Act. Accordingly, it is not

necessary to traverse this paragraph in determining the instant application.

Paragraph 8.1.1(1)(b)(iv)

This paragraph refers to (and renders, “serious”) any crime committed by a non-citizen while
in immigration detention, during an escape from immigration detention, or any of the other
componentry appearing in the language of this sub-paragraph. | focus specifically on the
word “crime” as none of the offences appearing in the Applicant’s criminal history are
referable to conduct that occurred during his time in immigration detention. In the SFIC filed
on behalf of the Respondent, there is a helpful summary of the Applicant’s conduct while in

criminal custody. It is expressed thus:

“Behaviour in custody

[65] The Applicant’s general conduct since his last criminal offending is relevant to
the Tribunal’s consideration of the protection of the Australian community, including
by reason of the period of approximately 9 years that has transpired since the last
offences were committed in February 2013.
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[56] As already outlined, the Applicant has been in custody since March 2013 and
in immigration detention since January 2018. Records maintained by the
Department for Correctional Services note the following incidents during that period:

(a) In September 2013, the Applicant assaulted a prisoner causing coffee burns to
his wrist;

(b) In March 2014, the Applicant was observed on camera assaulting another
prisoner;

(c) In July 2014, the Applicant assaulted another prisoner;

(d) In August 2014, the Applicant was reported to be standing over prisoners for their
canteen buys and physically stopping them from using the phone system;

(e) In April 2015, the Applicant was investigated for an assault on another prisoner;

(f) In November 2015, the Applicant was suspected of being involved in an assault
on another prisoner;

(g) In December 2015, the Applicant was captured on video footage assaulting
another prisoner;

(h) In February 2016, the Applicant was accused of sexually and physically
assaulting another prisoner;

() In September 2016, the Department for Correctional Services observed that the
Applicant had been reported twice within a week as orchestrating assaults in prison;
and

() In April 2017, the Applicant was served with a Notice of Charge for “consume drug
of dependence”.”®

[Internal citations omitted]

There are two difficulties with relying on the abovementioned incidents as a basis for reliably
utilising this paragraph 8.1.1(1)(b)(iv) of the Direction as a means of assessing the nature
and seriousness of the Applicant’'s conduct. First, none of it resulted in any conviction.
Second, it is not conduct committed “...while the non-citizen was in immigration detention”.

“

Further in the Respondent’s SFIC, there is reference to the Applicant’s “non-compliant and

anti-social behaviour” after his placement into immigration detention in January 2018. It is

expressed thus:

‘160] Allegations in relation to the Applicant’'s non-compliant and anti-social
behaviour continued after the Applicant entered immigration detention in January
2018, following which the Applicant has been involved in alleged incidents of assault,
physical and verbal abuse, possession of contraband and substance abuse. In one
such incident, the Applicant was found in possession of Suboxone. He was asked
by staff to hand over the drugs, and instead he put them in his mouth. The Applicant

46 R3, pages 15-16, paras [55] and [56].
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reported that he told officers that it was ice “fo worry them”. The Applicant has not
taken any responsibility for his conduct in immigration detention and nor has he
demonstrated either insight or remorse in respect of that conduct, instead stating he
was “never charged in relation to any of these alleged incidents and have not been
found guilty of any offence”. Those statements reflect poorly on the Applicant’s
capacity to accept responsibility for his actions and to rehabilitate himself in the
future so as to minimise the risk that he poses to the Australian community. ™’

[Internal citations omitted]

During his evidence in cross-examination, the Applicant did not cavil with the nature and
extent of his conduct in both prison and criminal custody:
“MS COLEMAN: /I’d like to ask you now about your behaviour during that time; that
is during your time in prison and subsequently in immigration detention. Turning first
to your time in prison, and this is looking at the period between 2010 and 2018. It’s

right, isn’t it, that you were involved in a number of physical altercations during that
time, or a number of fights?

APPLICANT: Yes. Yes. | was
MS COLEMAN: And you agree that you assaulted other prisoners during that time?
APPLICANT: Yes. | did

MS COLEMAN: And life has, during the period that you were in immigration
detention — so this is looking at January 2018 onwards — you agree you’ve been
involved in a series of — while in immigration detention?

APPLICANT: Sorry. | didn’t — I didn’t get the question

MS COLEMAN: Well, let me repeat that for you. | was just asking about the time
that you’ve been in immigration detention, so this is January 2018 onwards, and you
agree that during that period you’ve also been involved in a number of incidents in
immigration detention involving verbal aggression?

APPLICANT: Yes
MS COLEMAN: And also physical aggression?
APPLICANT: Yes.™®

While there have been incidents arising from the Applicant’s non-compliant and anti-social
behaviour in both prison and immigration detention and while the Applicant may readily
accept responsibility for such conduct, none of it resulted in the commission of “a crime”
committed while the Applicant was in immigration detention or in any of the other paradigms
contemplated by this paragraph 8.1.1(1)(b)(iv). It is not relevant to the assessment of the

nature and seriousness of the Applicant’s unlawful conduct in Australia.

47 Ibid, p 16, para [60].
8 Transcript, p 82, lines 33-47 and p 83, lines 1-13.
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Paragraph 8.1.1(1)(c)

This paragraph precludes sentences imposed on this Applicant for: (1) any violent offending
he may have committed against women;*° (2) acts of family violence;*° and (3) any sentence
he received relating to conduct whereby he caused a person to enter into (or to become a
party to) a forced marriage.®* The Applicant has no convictions involving conduct described
in any of these three categories.

But that is not the end of the enquiry. | am required to take into account “the sentence(s)
imposed by the courts” for the crimes of this Applicant. Although the offending history is
relatively short, both in a temporal and quantitative sense, the offences he has received for
five of his 13 offences are very significant and, to my mind, squarely engage the auspices
of this paragraph 8.1.1(1)(c). His other sentencing was, respectively, punished with the

following sentences:

. October 2010 “Convicted Discharged without penalty”;

o December 2010 “Convicted Fined $200”;

° December 2010 “Convicted Good behaviour bond $100, 2 years”;
. December 2011 “Convicted”;

° June 2012 “Convicted Discharged without penalty”

However, the nature of the sentences imposed on this Applicant exponentially increased at

his respective sentencing episodes on:

° April 2012 where he was sentenced to “2 years 9 months imprisonment, Non

parole period 9 months from 6/12/11”; and

° January 2015 where he was sentenced to “4 years 8 months imprisonment, Non

parole period 3 years 6 months”

The extent of any sentence imposed upon an offender is a reliable indication of the

sentencing judicial officer's objective impression of the nature and seriousness of the

4 Direction No 90, para [8.1.1(1)(a)(ii)].
50 |bid, para [8.1.1(1)(a)(ii)].
51 |bid, para [8.1.1(1)(b)(i)].
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conduct being punished. The imposition of a custodial term upon an offender is seen as the
last resort in the sentencing hierarchy. It logically follows that the imposition of a custodial
term must be viewed as a reflection of the objective seriousness of the offending sought to
be punished.

It would be incorrect to say that this Applicant has experienced a necessarily broad range
of sentences. His criminal history is, to some extent, unigue because its sentencing pattern
seems to be grounded in two extremes. His offending was punished by either relatively
unremarkable sentences involving his conviction and discharge without further penalty (or
with a fine or bond) or, taken to the other extreme, by sentencing involving the imposition
of multiple years in actual custody. While his criminal offending only ran from 2009 to 2013,

it attracted the imposition of head custodial sentences in the order of 7-8 years.

It is therefore safe to find that the sentences imposed by the courts for the crimes of this
Applicant across the four-year history of that offending are militative of a finding that his

unlawful conduct in Australia has been of a very serious nature.

Paragraph 8.1.1(1)(d)

This paragraph deals with two specific aspects of a person’s offending: its frequency and/or
whether there is any trend of increasing seriousness. First, the Applicant readily conceded,
both in his evidence in chief and in cross-examination that his offending has been of a
frequent nature. A similar concession has been made by the Respondent’s representatives
during closing submissions.>? He committed 13 offences across an offending period running
barely four years from 2009-2013. This constitutes the commission of over three offences

per annum. The offending must be surely found to be frequent.

Second, the Applicant has also accepted the reality of a trajectory of increasing seriousness
across his offending history. As mentioned, the history is relatively short, both temporally
and quantitatively. It contains two distinct evolutions. The offending punished at sentencing
hearings in October 2010 through to April 2012 ranged from breaches of bail, driving while

disqualified or suspended and relatively low-level assault offences to the very serious and

52 See Transcript, p 159, lines 29-31.

PAGE 34 OF 122



68.

69.

70.

violent offending at the Arndale Centrelink carpark that was punished by a head custodial
term of two years and nine months by a South Australian District Court in January 2012.

The next evolution in the trajectory of increasing seriousness can be seen when comparing
the offences punished in January 2015 by a South Australian District Court involving
“Blackmail (aggravated offence), False imprisonment” and “Intentionally cause harm —
aggravated offence — other”. This offending was punished by a head custodial of four years
and eight months and was, to my mind, significantly more serious than the Applicant’s

unlawful conduct committed at the Arndale Centrelink carpark.

I am therefore satisfied that this Applicant’s offending has been of a frequent nature. | am
further satisfied that taking into account the two evolutionary phases of the offending, a
trend of increasing seriousness in its commission can be readily detected. | thus conclude
that both elements of this particular paragraph 8.1.1(1)(d) are strongly militative of a finding

that the totality of the Applicant’s offending in this country has been of a very serious nature.

Paragraph 8.1.1(1)(e)

This paragraph compels an enquiry into any discernible cumulative effect(s) of the
Applicant’s repeated offending. While not necessarily long in either temporal or quantitative
terms, | am of the view that the Applicant’s offending does betray several cumulative effects.
First, whether it is due to his involvement with a Criminal Gang®® or whether it stems from
the Applicant himself, the Applicant’s pattern of offending represents a blatant challenge to,
and an obvious disregard of, the confines of lawful authority governing the community back
into which he now seeks re-admission. While he attributes his failure to meet the
requirements of bail to an apparent lack of proficiency in English, | find it very difficult to
accept that the relevant Corrective Services Officer did not make it plain and clear to the
Applicant that he, for example, should not do certain things while on bail and, by way of
further example, that he was required to be at a certain place at a certain time in order to

meet the terms of the bail.

53 Note to reader: to protect the Applicant’s identity, | have removed the actual name of the specific criminal gang with which
the Applicant was affiliated. Instead, | will refer to this gang as the “Criminal Gang”.
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The Applicant has refused to accept the requirements of lawful authority compelling him to
do certain things and take certain steps in order to be under lawful control of a motor vehicle
on Australian carriageways. He has similarly ignored the compulsions of lawful authority by
very seriously interfering with the personal rights of other people in the community, with
whom he may have had certain differences or in respect of whom he wanted to make a
point or make his feelings known. Taken in its totality, the offending pattern is indicative of
an offender who simply does not care about the legal consequences of dealing with

someone, or otherwise doing something, in an unlawful way.

Second, although the offending history is temporally and quantitively limited, it is plain from
the sequence of sentences imposed on him, that the Applicant has abjectly failed to
experience any deterrent or dissuading effect from those sentences. His first five offences
saw convictions recorded but also saw him either discharged without penalty and/or fined
with, on one occasion, the imposition of a bond. He took nothing from these non-custodial
and quite lenient punishment and, instead, went on to commit the very serious conduct in
the Arndale Centrelink carpark. For this conduct, he received a head sentence of two years

and nine months in January 2012.

One would have thought the Applicant may have taken some measure of warning from this
significant custodial term but, on the contrary, went on to commit the even more serious
offences of “Blackmail (aggravated offence), False imprisonment” and “Intentionally cause
harm — aggravated offence — other”. For these offences, he received a head custodial term

of four years and eight months.

Third, the nature and extent of the Applicant’s offending has given rise to significant
guestions about the extent to which he may now have overcome his previous inclination to
abuse both alcohol and illicit substances, particularly when faced with some type of life
stressor or stricture. On his own evidence, he speaks of becoming involved in criminal
offending at or about the time he lost his lawful employment in 2009 as a result of the global
financial crisis. While | will discuss the Applicant’s past difficulties with illicit drugs and
alcohol later in these Reasons in relation to assessment of his recidivist risk, it suffices to

say that he has admitted to returning positive drug tests while in criminal custody®* and that

54 See generally, Transcript, p 72, lines 20-40.
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he otherwise continued to use drugs while he was in prison.*® He now says he has not taken

any drugs during his time in immigration detention which commenced in January 2018.%°

Fourth, this Applicant’s offending is of a such a level of seriousness that it has, well and
truly, consumed more than its fair share of the community’s policing and judicial sentencing
resources. It does not take all that much of a detailed review of the material to apprehend
that the Applicant was squarely in the sights of law enforcement authorities as a result of
his demonstrated attachment to the Criminal Gang. In a similar vein, the Applicant’s
offending has also consumed an inordinate share of the community’s healthcare resources.
There were at least two victims in his offending committed at the Arndale Centrelink carpark.
There was at least one victim involved in the Applicant’s attempts to extract repayment of
monies loaned to the person in respect of whom the Applicant committed the offences of
“Blackmail (aggravated offence), False imprisonment” and “Intentionally cause harm —

aggravated offence — other”.

I am of the view that the abovementioned cumulative effects of this Applicant’s repeated
offending do militate in favour of finding that his offending in this country has been of a very

serious nature.

Paragraph 8.1.1(1)(f)

This paragraph looks at whether a non-citizen has provided false or misleading information
to the Minister's department, including by not disclosing criminal offending. | have earlier
referred to the Applicant’s conviction (on 20 June 2012) for the offence of “State false
personal detail”. This was, of course, conduct deliberately designed to mislead the enquiring

party about his identity. It was both false and misleading.

However, it was not conduct involving the provision of false or misleading information “to
the Department.” It was not, as is most usually seen in these types of applications, conduct
involving a failure to disclose a history of prior criminal offending on an incoming passenger
card, for example. | have checked the material and cannot locate any reference to the

Applicant travelling out of Australia since the time of his initial arrival in 2006. Further, there

%5 Ibid, p 73, lines 1-17.
56 Ibid, p 73, lines 24-29.
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is nothing before the Tribunal to indicate the Applicant has provided false or misleading
information to the Department on any other issue.

As best as | understood the material, neither side propounds the application of this
paragraph 8.1.1(1)(f). It is not relevant to any assessment of the nature and seriousness of
the Applicant’s conduct.

Paragraph 8.1.1(1)(g)

This paragraph compels an enquiry into whether or not the Applicant has re-offended since
being formally warned about the consequences of further offending on his visa status to
remain in Australia. There is nothing before the Tribunal consisting of any document
purporting to be a notice from the Respondent’s Department giving any indication of the

adverse impact of further offending on the Applicant’s visa status.

Of course, the Applicant underwent a process of mandatory cancellation of his visa, but this
was during the period September 2016 until December 2018. He has been removed from
the community on a continuous basis from 2013 until the end of 2017 (in criminal custody)
and then from January 2018 to the present time (in immigration detention). Thus, while the
previous mandatory cancellation process could now be regarded as “a warning” to the

Applicant, two things must be said about it.

First, he was ultimately unsuccessful in that mandatory cancellation process and he was
compelled to apply for a protection visa to prevent his removal. Second, even though the
applicant has been continually removed from the community post-September 2018, he has

not committed any offences in either criminal custody or immigration detention.

Therefore, this paragraph 8.1.1(1)(g) cannot be safely applied to the instant facts and
cannot be utilised in any assessment of the nature and seriousness of the Applicant’s

unlawful conduct in Australia.

Conclusion about the nature and seriousness of the Applicant’s conduct

| have sought to apply each of the relevant paragraphs appearing in paragraph 8.1.1(1)(a)-
(9) (inclusive) of the Direction. With particular reference to the relevant and applicable

paragraphs to which | have referred, | am of the view that the totality of this Applicant’s
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unlawful conduct in Australia can be readily characterised as, very serious. While | am
cautious about departing from the nomenclature in the Direction which refers to offending
as either “very serious™’ or “serious™® | am mindful of, and in agreement with, the oral
closing submission of the Applicant’s representative to this effect:
MR DONNELLY: On any view it must be accepted, consistent with the written
submissions, that the applicant’s offending in totality is extremely serious and the

applicant’s previous relationship with outlaw criminal organisations such as the | the
Criminal Gang]’, can only be described in similar terms.”°

[My emphasis]

The risk to the Australian community should the Applicant commit further offences
or engage in other serious conduct

Paragraph 8.1.2(1) provides that, in considering the risk to the Australian community, a
decision-maker should have regard to the Government's view that the Australian
community’s tolerance for any risk of future harm becomes lower as the seriousness of the
potential harm increases. Some conduct and the harm that would be caused, if it were to

be repeated, is so serious that any risk of it being be repeated may be unacceptable.

Paragraph 8.1.2(2) provides that, in considering the risk to the Australian community, a

decision-maker must have regard to the three following factors on a cumulative basis:

@) the nature of the harm to individuals or the Australian community should the non-

citizen engage in further criminal or other serious conduct;

(b) the likelihood of the non-citizen engaging in further criminal or other serious conduct,

taking into account:
0] information and evidence on the risk of the non-citizen re-offending; and

(i) evidence of rehabilitation achieved by the time of the decision, giving weight

to time spent in the community since the most recent offence; and

(©) where consideration is being given to whether to refuse to grant a visa to the non-

citizen — whether the risk of harm may be affected by the duration and purpose of

57 paragraphs 8.1.1(1)(a)(i), (i) and (iii) of the Direction.
58 paragraphs 8.1.1(1)(b)(i), (ii), (iii) and (iv) of the Direction.
5% Transcript, p 160, lines 30-33.
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the non-citizen’s intended stay, the type of visa being applied for, and whether there
are strong or compassionate reasons for granting a short stay visa.

The nature of the harm to individuals or the Australian community were the
Applicant to engage in further criminal or other serious conduct

Paragraph 8.1.2(2)(a) requires an assessment of the nature of harm to an individual or the
Australian community were the Applicant to engage in further criminal or other serious
conduct. | am satisfied that, were this Applicant to re-commit his more serious offence
apparent from his criminal history thus far — particularly those offences punished at the
sentencing hearings in January 2012 and January 2015 - individual victims and/or the
Australian community at large could quite conceivably suffer physical, psychological, and

other material damage (i.e., financial).

Were he again to become involved in the very violent method of settling a perceived dispute
with another member of the community in the same horrendous and potentially catastrophic
manner as he deployed against Victims P and E at the Arndale Centrelink carpark over a
decade ago, a future victim could reasonable experience a significant level of physical harm
— potentially even catastrophic harm. It should be remembered that as part of the Applicant’s
self-styled “mediation procedure”, he had armed himself (or caused his co-offenders to be
so armed) with a hammer and an axe which were deployed as persuasive elements against
Victims P and E — both personally and against their property. Thus, the property of such a

future victim would also be liable to serious damage.

Were the Applicant again to become involved in what can only be euphemistically described
as “loan sharking” where he purports to lend something like $10,000 to a borrower and to
expect $15,000 to be returned to him a month later, only to discover that the borrower
cannot repay funds loaned at 50 per cent interest, then it is not unreasonable to assume
that such a defaulting borrower will again become the victim of the Applicant's extreme
violence represented by his respective convictions in January 2015 for “Blackmail
(aggravated offence), False imprisonment” and “Intentionally cause harm — aggravated
offence — other”. It does not take a great imagination to superimpose the nature and extent
of the violence perpetrated on that particular victim as described in the sentencing remarks
on to another replicated scenario to arrive at a conclusion that it would very likely result in

very serious and potentially catastrophic physical harm to that future victim.
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The Applicant’'s (at best) very serious (more likely, extremely serious) offending was
committed with such brazen indifference to both the law and the welfare of its victims that
one can easily be led into a belief that he was committing these crimes on the basis of some
kind of imprimatur or similar feeling of being immune from the consequences of what he
was doing because he was acting by or through some kind of more significant criminal
enterprise such as organised gang violence. While he denied this in his oral evidence, and
while such an inference can be conceivably drawn, | will err on the side of caution and

conclude that he committed these offences on his own account or motivation.

Whether he committed them as part of an organised crime gang or acting alone, there can
be no cavilling with the proposition (and finding) that were this Applicant were to re-offend
as he has done in the past, the nature of the harm to individuals or the Australian community
would be so serious that it would inevitably involve significant physical, psychological and
material harm to individual victims and/or the community at large, including, quite

conceivably, harm to a catastrophic level.

The likelihood of the non-citizen engaging in further criminal or other serious
conduct

(i) Information and evidence on the risk of the Applicant reoffending

Applicant’s written material

In his statement of 6 June 2018, presumably prepared as part of his submissions seeking
revocation of the mandatory cancellation decision made in 2016, the Applicant said:
“...I am deeply sorry for my victim and hes [sic] family for putting them through this
paine [sic] that | caused by doing what Ide [sic] done. | wish | could turn back the

time so | would do things differently but sadly | cant but | can promise that | would
try my best to change my behavioure [sic] in the future...”°

[Errors in original]

In his statement of 10 January 2019, prepared as part of his application for a protection

visa, the Applicant said:

50 A1, p 296.
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171 I strongly believe that | have changed. Since the cancellation of my visa in
2016, | have stayed out of trouble to the best of my ability. | therefore believe that
both the seriousness and rate of my offending has been decreasing to the point
where | have not been in any trouble for a significant period of time.

[18] I believe that my rehabilitation is best demonstrated by my actions at the time
of the riots in Yongah Hill in September 2018. During this time, | removed myself
from the situation and repeatedly declined requests by other inmates to become
involved. | was very upset about the treatment of the man who had killed himself
and in the past | would have felt compelled to participate in the riots, but now | was
able to realise that this was a very bad idea and so took no part in the riots. !

In his statutory declaration made on 26 March 2020, prepared as part of his previous
application to this Tribunal appealing against the decision of the Respondent to refuse him
a protection visa under s 36(1C)(b) of the Act, the Applicant said the following about his

recidivist risk:

“Motivation to Change

[10] I wish that I could simply go back in time and change the way | behaved, chose
different people with whom | associated and sought professional help and
assistance with my problems when | needed it the most. However, it is something |
cannot change and will remain with me and affect me for the rest of my life.

[11] But, what | do have control over is the things | would do in future and with that
in mind | have used the last year to work for my future. | have used the time in
detention very wisely to address the key factors identified by government appointed
psychologists/Parole Officers being the reasons for my offending in the past.

[12] My motivation to change and be a better human being is influenced by several
factors and they are not in any specific order. The factors include;

The Australian community that has given me so many chances/opportunities in the
past. It spared me and my family from mistreatment, discrimination and humiliation
that | and my family suffered in Iran and Afghanistan for being a Hazara. | owe it to
the Australian community to right some of the wrongs | have done over many years.

¢ To be a member of the community that is not seen as a threat but is someone
that is hardworking and productive and is contributing to the development of
the Australian society;

¢ For my mother and my siblings who | have put through a lot of stress, pain
and suffering over the years. My mother suffers from severe mental health
issues because of my incarceration. | want to be able to put a smile on their
faces like | did before getting hooked to the drugs, joining a gang and going
on to commit serious crimes;

e For my own family, my partner [Ms CA] and my two children®? [Child K] and
[Child P] who have hopes and dreams that | want to be part of and play a
positive parental role in their lives in a long time to come;

51 |hid, p 292.
52 Actually, step-children.
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For my nephews, [Child S] and [Child C] and [Child A] with whom | have a
close relationship. It is my sincere intention to play a positive role in their life
in coming years. | want to use my experience in life to ensure that our next
generation does not fall into the traps of drug abuse and consequently
criminal offending as | did in the past.

For my religion and to live my life according to the tenants of Islam that call
for peace, repentance, charity and above all strictly refraining from prohibited
practises/conduct including violence, intoxication and everything else that is
harmful to the body, mind, soul or society.

For myself to be at liberty. | have served two lengthy prison terms since 2010
totalling some 7 years. | have now been in immigration detention for well over
2 years and 3 months. | do not want to waste a day anymore because of any
sort of criminal activity.

Finally, | understand that if | am given back my visa, it can be cancelled again
anytime by the Minister and there is prospect of either indefinite detention or
being deported back to facing significant harm in Afghanistan. | have lost a
decade and if | am given a chance and hopefully release, | will do everything
under the sun to avoid any further imprisonment or punishment in future.

63

[Errors in original]

95. In his statement made on 20 June 2022, prepared in support of the instant application, the

Applicant said the following about factors militating against his recidivist risk:

“The Future
[13] If | am released into the Australian community, although not limited to, | have

the following plans:

(a) I will reside with my partner and two children at [street address redacted],
It is my aim to provide my partner and children with emotional, financial, and
practical support.

(b) Obtain employment as a Barber with my friend, [Mr SAH]?*. My friend has
a Barber business in [location redacted]. | plan to accept full time employment
and start contributing positively to the Australian community through paid
employment.

(c) Provide emotional, financial, and practical support to my mother, siblings
and nephews in Australia. It is my desire and intention to provide strong
support to both my mother and nephew, [Child S]. Given my mother's

considerable health issues and the fact that [Child S] is without a father, | need
to step forward as a matter of urgency.

63 A3, pp 27-28.

54 See para [7] of these Reasons. Mr SAH is the prospective employer of the Applicant.
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(d) Attend upon a general practitioner and seek out a Mental Health Treatment
Plan. A Mental Health Treatment Plan (previously known as a ‘mental health
care plan’) is a plan for people with a mental health disorder. If you have mental
health issues, your doctor can write a plan for you Annexed hereto and marked
‘A’ is a copy of general details in relation to a Mental Health Treatment Plan.
My intention in undertaking this process is to ensure | receive adequate
ongoing treatment for my mental health issues in the community. As the
records before the Tribunal show, | have seen various mental health
practitioners over the years in Australia.

(e) 1 have no intention to engage in criminal offending in the Australian
community. | will be focused on making money lawfully, supporting my family
and ensuring stability with my health. | have spent such a considerable amount
of time in immigration detention. | have no plans to go back into immigration
detention or prison.”®®

Applicant’s oral evidence in chief at the instant hearing

During his evidence in chief, the Applicant was asked about the level of his recidivist risk.
He acknowledged that he formed bad associations during the early phases of his settlement
in Australia and that he associated with the wrong type of people who, in turn, predisposed
him to offending. He spoke of psychological difficulties in settling in Australia and readily
acknowledged that he should have sought help at an earlier stage of his time here rather
than allowing himself to become heavily involved in the abuse of illicit drugs and alcohol as
a means of solving his life’s difficulties. He also spoke of having plans to take steps to
prevent himself falling into “the same trap” were he to be returned to the Australian

community.

He spoke of factors militating against his recidivist risk such as the strong family support he
said he would have around him if returned to the community, an already-made reintegration
plan and the prospect of more or less certain employment. He expressed a desire to
immediately involve himself in various rehabilitative programs and, while acknowledging he
had a drug issue previously, he confirmed that he has no intention to abusing neither illicit
drugs or alcohol at any stage in the future. This is what he said in evidence in chief:

“DR DONNELLY: One of the questions that the tribunal needs to consider in this

case is the prospects of you reoffending if released into the Australian community?

APPLICANT: Yes.

DR DONNELLY: What do you wish to say about that topic?

5 A3, pp 3-4.
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APPLICANT: Well look, you know, at that time when | came to Australia | was near
here first and then but then | came from a background, from a country, that like | was
living in it was a very very harsh environment and it was all about (indistinct) and it’s
all about — it was not kind of the country like it was in — like in Australia, you know,
and | was living there and | had to protect myself and | had to defend myself from
any kind - sorts of things, you know, such as there was a — there was like be armed
robbery or they would jump people for no reason and then start beating (indistinct)
because what they look like and where they come from and everything, you know.
And | know that | was struggling mentally and stuff and | should’ve — i should’ve seek
help and go and see a psychologist or something so | could solve my problem rather
than getting on — like, how do | say it, like, you know, getting on the drugs and alcohol
trying to solve my problems that way rather than do it professionally, you know. And,
if | would’ve done — if | knew that back then the things | learn now | wouldn’t done
any of those things, you know. | would never do it. And ever since | wentto — | came
to detention centre because when | was in gaol there was not many — not much of
a chance of doing any, like, educations or doing any courses such as violence
(indistinct) change program or making changes and stuff because there was too
many prisoners and there was a very very long waiting list, you know. So, when |
came to detention centre as soon as | had access to a phone and stuff, you know, |
just start searching on YouTube, searching on Google, everything about how can |
— how can | resolve these things without getting angry or attacking somebody or
doing something that | shouldn’t have been doing, you know. Why am | like this and
why can | — how can | prevent from all this from happening. So, | started doing
research and | found heaps of — heaps of things, like heaps of good things that |
could take, like put in a good use in YouTube videos and stuff and then | found this
online course called My Recovery. | really really enjoyed doing that, getting in the —
online and just talk to these people. They almost have the similar issues and
everything, you know, about taking drugs and all that stuff, you know, and I've
watched heaps of anger management videos and that on YouTube and I've done
heaps of courses where it was a valuable in detention centre but the management
— the management and drugs and alcohol counselling and everything, you know.

DR DONNELLY: Thank you. I think you mentioned — sorry. Actually I'll ask you this
guestion to be more specific. How long have you been in immigration detention for
now?

APPLICANT: Since 2018, so over four years.

DR DONNELLY: And at the present time have you had any issues in immigration
detention?

APPLICANT: | haven’t, not ever since I've done these courses and | talk to
psychologists and find out the ways that | can — | can, you know, control my anger
and my — when | feel stressed and stuff, you know. No. | haven't.

DR DONNELLY: Thank you. Now, also on the topic about your risk of reoffending,
if you were released into the Australian community is there anything else you would
do in association with your risk of reoffending?

APPLICANT: Well, I didn’t understand — can - - -

DR DONNELLY: Yes. Certainly. Certainly. I'll rephrase the question. So, as | said
before, one of the questions the tribunal needs to look carefully at is the risk of you
reoffending if released into the Australian community?

APPLICANT: Yes.
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DR DONNELLY: So, if you were released into the Australian community is there
anything else you would do so you wouldn’t reoffend?

APPLICANT: Well, yes. It is, you know. Because I've already made heaps of plans
for me to prevent from falling back in the same trap that | was when | came to
Australia, you know. And, first of all, is that I've got a very very good psychologist,
Dr Abak, as | said that | could talk to him any time and about anything, any problems
that | have and everything, and I've got a very good family support. I've got a
reintegration plan already made. I've got a good job opportunity. One of my friends
going to give me work in his barber shop and then | got some very good, very well-
respected people in the Afghan community. I'm in contact with them and | talk to
them often, and even with Dr Abak and my friend that — who’s got a barber shop,
they are working with the youth, with the troubled youth, and you know, so | offered
that if | get out | would be able to help them as well on the fact that the things that |
have been through and the things that | decided to ignore back then and by way of
knowing my problems, there’d be more problems, and the more struggles | had and
everything. And | want to do — when | get out | want to do more My Recoveries. I'll
be attending in the SMART Recovery meetings and the stuff | found against two
places very close to my wife’s — where my wife lives. I'll be attending to — in this
SMART Recoveries and that and even if | miss any of it then | can join online, the
SMART Recovery, all the time.

DR DONNELLY: Thank you. Now, you mentioned earlier that you've done
rehabilitation programs associated with drugs and alcohol. Would you say you have
a drug problem at the moment?

APPLICANT: No.
DR DONNELLY: Did you have a drug problem previously?

APPLICANT: Well, when | was outside — when | came to Australia first no, I didn’t
you know. And when | was working — this is the thing that almost when I've got to
work, when I've got a job and I’'m working and stuff | never go near — nowhere near
these things, you know. When | lost my job in 2009 after global financial crisis that’s
the time | started using drugs and like drinking alcohol, like, gotten worse. But now
I’'m very clear and, as | said, I'm Muslim and | practice Islam and | pray five times a
day and just that the main thing, like — like, Islam is about not taking drugs and
drinking alcohol and the stuff, you know, and be clear-headed all - the whole time
and everything else. It’s forbidden in Islam, you know. So, that | would never ever
go nowhere drugs or alcohol or anything ever again. ¢

Also in evidence in chief, the Applicant was asked about his past links with the Criminal
Gang. It is plain from the material that the Applicant did have an association with this gang
and that at least some of his offending was committed in the context of his involvement with
that group. He was directly asked about how he would avoid contact with, and influence
from, this gang. He spoke of simply ignoring them and not wanting to have anything to do

with them:

5 Transcript, p 19, lines 18-47; p 20, lines 1-47; and p 21, lines 1-35.
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“DR DONNELLY: Thank you. Sorry. Just bear with me a moment. Previously —
there’s evidence before the tribunal that you were connected with a criminal
organisation. Is that correct?

APPLICANT: Yes. But it was just a street gang that doesn’t even exist anymore.
DR DONNELLY: Well, what’s the name of the gang?
APPLICANT: It was called — it was called [the Criminal Gang].

DR DONNELLY: [the Criminal Gang]. All right. And you just gave evidence a
moment ago that it doesn’t exist anymore. So, do you have ongoing associations
with people from [the Criminal Gang]?

APPLICANT: No. | don’t even know who they are and where they are anymore. You
know, | was (indistinct). I've got nothing to do with them.

DR DONNELLY: Now also, at the moment, do you have any links or associations
with other criminal organisations in Australia?

APPLICANT: I'm not — (indistinct).

DR DONNELLY: And what if, presuming you stay in South Australia, what if you run
into some old criminal associates, you know, former members of [the Criminal Gang]
gang, or so forth, how would you respond to that?

APPLICANT: I would just ignore them. | wouldn’t even talk to them. | don’t even
want to have anything to do with them, you know. And I've came to understanding
now that if I'm to commit any more crime or anything such as | did before | could get
my visa cancelled and put back in gaol or put back in immigration detention centre,
and | would never ever want that ever again, you know. And that’s reason — that’s
the reason why | would never ever want to have anything to do with those friends.
They not friends. They just some people that they just paint themselves as a friends
and then when you’re — when you’re in trouble or whatever they did they back on
you so why would | need those people for in my life for, you know. I've got my wife.
I've got my kids. I've got my mum. I've got my sisters, you know. I've got very very
strong support there, you know. And I've got my nephew to look after and | can, you
know, I've got — and that’s why I've goftten into — like I've got a very good contact in
this very well-respected people in Afghan community and they all same as my age,
you know, and we came to Australia almost the same year or they probably came a
year after or something, you know. They didn’t go the same path as | did and now
they are in the community, they are doing things for the community and that. So, |
want to be surrounding myself like that not with the people that they’ve got no respect
for the law, they’ve got no respect for themself or, as a matter of fact, for their family
or anyone else. So, | don’t want to even have anything to do with those people.’®’

During his evidence in chief, the Applicant was also asked about the prospects of him
returning to abusing illicit drugs and/or alcohol upon a return to the community. In addition
to his earlier-mentioned reference to his Islamic faith militating against consumption of illicit

drugs and alcohol, he again spoke of the rehabilitative course he has done in immigration

57 Ibid, p 21, lines 37-46; p 22, lines 1-11 and lines 33-47; and p 23, lines 1-11.
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detention and of his intention to maintain contact with the psychologist, Dr Keyvan Abak,
who also gave evidence at the hearing. This is what the Applicant said:

“DR DONNELLY: Let me ask you this hypothetical question. Say you were released
into the Australian community. Now, you’ve mentioned that you want to help your
mum, spend time with your wife, the two children, your nephew. These are all big
commitments. Do you think that you would return to drugs or alcohol in the
community?

APPLICANT: No. I've got no desire or any intention of going back to the same
person as | was before, you know. And this is the reason why | started seeking help,
trying to talk — seeing some psychologists. I've had many sessions with two different
psychologists. At the start with and - | had a social worker that | was speaking to
once a week at the start when | came to immigration detention centre and I've got
all of this drugs and alcohol counselling and I've done this, like in SMART Recovery
courses and the stuff and | know exactly how that, like when | was stressed and
feeling emotional and feeling - or whatever | just had — all of it now | realise that — |
recognise those feelings so as soon as | feel anything like that I'll — my doctor, Dr
Abak, is available for me to talk to him. | can always talk to him. | can always do the
SMART Recovery, the drugs and alcohol courses and everything, you know. "8

Applicant’s oral evidence in cross-examination at the instant hearing

The Applicant’s cross-examination covered a wide variety of issues. He was initially asked
about the interview in which he participated with the Parole Board of South Australia in
December 2012. The Applicant’s basic intention in participating in this interview was to
secure a release from criminal custody on parole. He was taken to a specific document in
the material which comprised a transcript of the Applicant’s interview with the
aforementioned Parole Board of South Australia on 4 December 2012.%° He agreed with the
Respondent’s representative that it was important for him to tell the truth during this
interview and was then taken to the sixth page of this document at which the following
exchange occurred between him and the Parole Board:

“A. When | lost my job | was looking for a job and | was really stressed out and | was

really going through; you know, tough times, so | started drinking and that but |

wasn't going to really drink until | pass out. | was drinking little bit so | was still - you
know?

Q. Yes. So what would you have in place then to stop you falling into that again. You
know, another stress comes along; it's very tempting, you know, because alcohol is
freely available to drink.

%8 |pbid, p 22, lines 13-31.
% R2, pp 467-482.
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A. No, | have got my mum and my family to go to now and | learned my lesson since
I've been in gaol. Just my family was the only one that helped me out when | was in
gaol.”

He was also taken to other parts of this interview with the parole board where he spoke of
having learnt his lesson and not wanting to return to jail as a consequence of further criminal
offending. He had no plausible explanation for his subsequent and very serious criminal
offending after this interview with the Parole Board which saw him commit even more

serious offences and to receive even more significant custodial time.

He was asked about whether he knew that committing crimes in Australia as a non-citizen
may have exposed him to a risk that his visa to remain here my have become the subject
to cancellation action. He said that he was not aware of this risk at any time prior to the

Respondent moving to cancel his visa in 2016.

He agreed that his past offending had caused him to be removed from his immediate family
and that at or about the time of this interview with the parole board he had no intention of

committing further offences which would, again, cause hardship to his family.

He was taken to a further portion of this interview with the South Australian Parole Board in
September 2012 wherein he expressed an interest in becoming involved with some kind of
clinical liaison with a psychologist. It was put to him that although he may have expressed
that intention to the Parole Board, nothing of any substance transpired in terms of any
discernible psychological treatment to which he can now refer. His unconvincing response
to this proposition was that he was under the misapprehension that contacting a
psychologist was simply a matter of booking an appointment and that the psychologist
would be immediately available. He said the reason that he did not follow up with this
treatment was because of a three month waiting time before he could obtain an appointment

to see the psychologist.

The Applicant was then referred to a specific letter he wrote to the Secretary of the Parole
Board which appears in the material and is dated 6 August 2012.7° He was taken to a
specific portion of this letter where he told the Secretary “I am happy to tell you that upon

release | have already secured full-time work.” He was also taken to a portion of the letter

0 |bid, pages 498-499.
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which contained the words “My mother, like myself is a strict living Muslim.” He was also
taken to a further portion of this letter in which he said, “I wish this [i.e., the grant of parole]
to happen so that | my continue my successful rehabilitation and get on with the next phase
of my life, that of once more becoming a contributing member of the community.” The
Applicant said in his evidence that he intended those statements to be genuine.

He had no plausible explanation for how it was the case that despite securing a release on
parole in December 2012, he then proceeded, barely two months later, to commit further
very serious offences in February 2013 which led to his arrest for that offending in March
2013. He agreed that this further offending was, of course, committed while he was on
parole. He had no plausible explanation about why he re-offended and why he did so to
such a serious extent. Likewise, it was put to him that he committed these further and very
serious offences in February 2015 even though he was living with his family at the time, that
he was working full-time at that time and was otherwise involved in a personal relationship

with a de facto partner at that time.

The Applicant was then questioned about his involvement with the Criminal Gang and
agreed that this involvement commenced at the end of 2009 while he was still living at home
with his family. He agreed that after joining the Criminal Gang that he developed friendships
with members of that gang. He agreed that they took drugs and drank alcohol together and

that he otherwise spent a lot of time with the Criminal Gang during the period 2009-2010.

He told the hearing of his awareness that the Criminal Gang was involved in fights with
other gangs. In particular, he spoke of the Criminal Gang being at war with Another Criminal
Gang’*. He was specifically questioned about what he meant by one gang being “at war”
with another and he appeared cautious to avoid any knowledge of any violence or other
criminality arising from any such “war”:

“MS COLEMAN: Well, you said that you became aware that [the Criminal Gang]

was at war with [Another Criminal Gang]. When you say at war, what do you mean
by that?

APPLICANT: Well, at that time | had no knowledge of them doing anything, you
know, so — | just thought that they just see each other and they fight, you know, they
just — they’re fighting, they’re punching on, but | didn’t know anything about the other
things.

" Note to reader: the reference to ‘Another Criminal Gang’ will be used to differentiate this gang from the gang with which the
Applicant was affiliated.
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MS COLEMAN: When you said that you were aware of fights between [the Criminal
Gang] and [Another Criminal Gang], those fights that you were aware of, did they
involve punching?

APPLICANT: Yes.
MS COLEMAN: And did they involve weapons?

APPLICANT: Not that - not that | know of, no. | didn’t know nothing about it at that
time.

MS COLEMAN: Well, when you say you didn’t know anything about it or you know
nothing about it, you've just said that you knew that they were involved in fights
involving punching.

APPLICANT: That's right. Fighting. But | didn’t know nothing about the guns or
knives or anything else, but | just thought they were just punching on.”"?

The Applicant was then asked about a large tattoo on his back representing the logo
attributable to the Criminal Gang, obtained over a decade ago. It was specifically put to him
that he got the tattoo for the purpose of demonstrating that he was a member of the Criminal
Gang. He unconvincingly sought to evade that suggestion and purported to tell the hearing
that he simply agreed to get this tattoo because everyone around him seemed to be getting
it. He then spoke about wanting to get it removed if returned to the community and that he

never wanted to get another tattoo again in his life.

He was then taken to the offences he committed in March 2010 at the carpark of the Arndale
Centrelink office. He agreed that his co-offender when he committed those offences was a
member of the Criminal Gang and, in addition, that the abovementioned two victims of that
offending (Victims P and E) were associated with or involved in [Another Criminal Gang].
He was then taken to his evidence about having ceased any association with the Criminal
Gang and spoke of not wanting anything further to do with them:

“MS COLEMAN: And when you say you didn’t want anything to do with these

people, are you referring there just to members of [the Criminal Gang] or to members
of any outlaw motorcycle gang?

APPLICANT: Well, it was — it was just a street gang, it wasn’t a motorcycle gang
anyway, first of all. And the second that any other gang members or motorcycle
members or whatever, | didn’t want — | have no interest in, whatsoever, having to —
to, you know, be a part of it or criminal organisation, you know, so — yes, so I'm
speaking about all of them.

2 Transcript, p 56, lines 44-46 and p 57, lines 1-4 and lines 31-47.
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MS COLEMAN: And — all right. And when you say you decided to end your
association with [the Criminal Gang], how did you go about doing that?

APPLICANT: Well, | just stopped talking to them. | just didn’t want to see them, |
didn’t want to talk to them, | didn’t want to have anything to do with them, and that
was it.”?

He spoke of his becoming a marked man while in prison because of his Criminal Gang
tattoo. He agreed that the tattoo made him a target of violence by members of other gangs
and their associates who were in criminal custody with the Applicant. In the circumstances
of him (1) wanting nothing further to do with the Criminal Gang and (2) telling the instant
hearing that his Criminal Gang tattoo made him a marked man in criminal custody, he was
asked why it was that in July 2018 he caused a specific picture of himself to be published

onto his Facebook profile. This picture appears in the material”

The Applicant was asked why, in circumstances where he said that he did not want anything
further to do with the Criminal Gang, he did not wear a top to cover the tattoo. The
Applicant’s answer. to this question was quite a rather absurdly and unconvincingly

response. ’®

The Applicant confirmed that he was out in the community on parole during the period
December 2012 until March 2013 yet had no plausible explanation as to why he did not take
steps to have the tattoo removed. He implausibly suggested that he did not know anything
about laser removal of tattoos and that his “...whole intention at the time was to work, you
know, make some money and stuff, you know, and | could get (indistinct) because | had — |

have nothing to do with them or I didn’t want them to have anything to do with me..."’®

The Applicant was further challenged about his claim to be no longer associated with the
Criminal Gang by being taken to a specific document issued by South Australia Police which
effectively comprised a review of letters sent by the Applicant to outside persons while he
was in criminal custody.”” This document notes that a check of the Applicant’s outgoing mail

for the month of January 2017 revealed the following:

" Ipbid, p 62, lines 13-28.

7 R1, p 551.

> Transcript, p 63, lines 46-47 and p 64, lines 1-9.
8 |bid, p 64, lines 34-37.

7 R2, p 322.
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“A check of [the Applicant’s] prison mail for the past month (i.e., January 2017)
shows he has sent a letter to [name of addressee redacted] (9/1/17), [name of
addressee redacted] (9/1/2017), [name of addressee redacted] (9/1/2017), [name of
addressee redacted] (23/12/16) and [name of addressee redacted] 923/12/2016)
[sic] — all known OMCG members or associates. (mail list attached).”

The Applicant agreed that he did send the subject letters but that the authorities had
deliberately hand-picked these five addressees and that he had in fact written numerous
other letters to addressees who were not gang members. He further suggested that he
forwarded the letters (1) as a means of self-protection and as a “guarantee that they
wouldn’t send somebody to get me”’®; (2) that he would be happy for the content of the
letters — if available — to be reviewed because, according to him, they said nothing untoward;
and (3) he said that he wrote these letters to further his proficiency in written English: “the
only reason was that to write a letter so | can — | can read and write English. To learn — learn
how to read and write English, you know, that was the only reason | was writing to these

people...”®

The Applicant was then asked about his past abuse of drugs and alcohol. He agreed his
alcohol use became a problem for him after he lost his job in 2009 at which time he began
drinking about three times per week and that this pattern of drinking continued until his
arrest for criminal offending in 2010. He agreed that he first tried illicit drugs when he was
about 20 years of age and that he had taken the drugs of ecstasy, cocaine, and that he
smoked cannabis. He further agreed that he often smoked marijuana and drank alcohol
with the Criminal Gang. The Applicant told the hearing that he attributed his abuse of illicit
drugs and alcohol to a means of coping with stressors in his life which included the loss of
his legitimate employment, resulting financial difficulties and the pressure of being the main

breadwinner for his family.

The Applicant was then taken to a Bail Enquiry Report (dated 22 June 2010) appearing in
the material.2° He agreed that he participated in an interview with the author of this report
and that the report recorded that “fthe Applicant] stated that he is in sound physical and
mental health, denying that he has ever used illicit substances. [The Applicant] stated that

he does not consume alcohol or gamble as he is a Muslim.”! The Applicant agreed that he

8 Transcript, p 67, lines 2-3.
® |bid, lines 9-12.

8 R2, pp 531-533.

8 |hid, p 532.
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did not tell the truth to the author of this Bail Enquiry Report and, further, that while he was
on bail and on home detention from June until October 2010 he was drug tested and
returned a positive test result for cannabis in September 2010.

The Applicant agreed that he did continue to use illicit drugs while he was in prison and that
this also occurred in 2016 after he was informed that his visa to remain in Australia had
been cancelled. He agreed that he was not able to refrain from using illicit drugs during the
period that he was in jail and attributed this reality to “...there is no kind of courses or any
psychologist or anything available that | could go and talk to them about my problems, you

know. So by taking drugs every now and again | was trying to...solve my problems..."®?

The Applicant was then asked about his religious faith and the extent to which it now acts
as a factor militating against his recidivist risk. He agreed that since 2011, he has been
praying at least three times a day and that he has been regularly reading the holy book of
the Islamic faith, namely, the Quran. He also agreed that since 2011 he has participated in
Ramadan fasting. The Applicant had no plausible explanation that despite his claimed
adherence to the anti-drugs and anti-alcohol rules of the Islamic faith, he nevertheless
continued to use and abuse both illicit drugs and alcohol beyond 2011. He otherwise agreed
with the suggestion that his religious beliefs had not prevented him from engaging in violent

criminal offending.

The Applicant was taken to his abovementioned statutory declaration made on 26 March
2020 wherein he said “[103] | know that in the past | have not been a person of good
character. If | was released from prison, | probably would have gone on to commit the same
offences, | may have resorted to violence and may have committed more serious crimes.”®
He recalled saying this in the subject statutory declaration and otherwise confirmed that his
reference to “released from prison” was a reference to him being released back into the
community rather than him being taken into immigration detention. He sought to attribute
what he said in this statutory declaration to an apparent inability to source rehabilitative
programs either in jail or in immigration detention:

“APPLICANT: Yes. The reason | said — the reason | said that was because until
2020, | did not — | could not even enrol in any violence protection program while in

82 Transcript, p 74, lines 35-38.
83 A3, p 41.
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jail or in detention centre. Because when | came to the detention centre, until like
eight or nine months, we weren'’t allowed to have phones, you know?%*

The Applicant was then taken to the time after his transfer to immigration detention in
January 2018 and he agreed that upon arrival at the detention centre he did have an
opportunity to obtain and receive psychological treatment. He sought to suggest that he
was not inclined to seek and obtain any rehabilitative treatment from a psychologist working
at the detention centre because he thought such a practitioner would be biased against him:
“APPLICANT: To be honest, in here you're asked — all of the detainees in the
detention centre, they do not trust the psychologist, because they don’t work for you.
They work for ADF. Like nobody wants to go see them, nobody wants to go to talk
to them. So | was afraid of what | would talk to them about something if they’re not
going to do nothing for me, you know? So | didn’t trust them. No one trusts them in

here, or any other detention centres in Australia. You ask every detainee, they say
that they don't trust the psychologist, that they’re working here.

MS COLEMAN: | don'’t think you quite answered my question, so I'll just ask it again.
You did have an opportunity, didn’t you, in immigration detention to see a
psychologist?

APPLICANT: | did have a chance, but | didn’t want to talk to the people, that these
psychologists that work in the detention centre.

(ievidence of rehabilitation achieved by the time of the decision

The material before the Tribunal is replete with a number of reports and other records both
a clinical and lay/administrative nature. All of these reports are at least two years old, often
much older than that and none of the makers of those reports gave oral evidence at the
hearing before me. The only exception is Dr Keyvan Abak who was called to give oral
evidence at the hearing before me. | will therefore summarise these historical reports and
records with a primary focus on the evidence of the only clinician who gave oral evidence

at the hearing as a means of explaining the contents of his over two-year-old report.
Report of Damien Mclnerney, psychologist, dated 19 July 2011
This report is now over a decade old and was prepared for use in criminal proceedings in

which the Applicant was then involved. Mr Mclnerney opined that the Applicant was

suffering from severe post-traumatic stress disorder together with co-morbid depression.

84 Transcript, p 83, lines 29-33.
8 |pbid, p 84, lines 3-18.
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He thought these symptoms were attributable to the difficult circumstances of the
Applicant’s upbringing in Afghanistan and Iran. He was of the view that the Applicant
“urgently needed” therapeutic intervention for his psychological symptomatology.®®

Department of Correctional Services — assessment report dated 11 January 2012

The author of this report recounted the Applicant’s history of illicit drug and alcohol abuse.
He identified these symptoms as a criminogenic need for the Applicant, together with his
involvement with the Criminal Gang. This report identified the Applicant as representing “a
high risk of general recidivism”. There was a recommendation that he be referred for

assessment for a violence prevention program.®’

Parole report dated 27 September 2012

This report noted the absence of the Applicant's completion of any Department of
Correctional Services programs during his most recent period of prison incarceration. The
report noted the Applicant’s involvement in assault-type incidents with other prisoners and
that he was recorded as a possible associate of the Criminal Gang. There was a notation
in the report that the Applicant’s abuse of illicit drugs and alcohol may have been a

contributing factor in his offending behaviour.®

Report of Anne Black, Senior Psychologist — dated 28 September 2012

Ms Black assessed the Applicant as representing “a moderate risk of violent re-offending
should he not receive treatment”. She noted the Applicant’s failure to accept responsibility
for his unlawful conduct. She was not convinced by the Applicant’s claim that he had made
changes in his life such as to lower his recidivist risk. She was of the view that the Applicant’s
history of involvement in an anti-social lifestyle involving violence, anti-social peers and his

gang membership were unresolved issues in his life.

Report of South Australian Parole Board — dated 4 December 2012

8 R1, pages 394-396.
87 A1, p 435-448.
8 R2, p 488-496.
8 R1, p 464-465.
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In this report, it is noted that the Applicant’s previous offending constituted “...really bad
offences, violent and nasty offences...you have been a very dangerous person.” | have
earlier recounted the Applicant’s oral evidence in cross-examination relating to this report
and, in particular, how despite telling the parole board that he had learned his lesson while
in jail, he committed the very serious offences in February 2013 while on the parole that the
Parole Board granted to him in December 2012.%°

Department of Correctional Services Assessment Report — dated 19 June 2015

In this report, it was noted that the Applicant had not participated in any substance abuse
counselling. The report noted that the Applicant had poor problem-solving skills, anti-social
attitudes and a pattern of generalised problems historically. The report summarised the
Applicant’s involvement in various incidents during his time in criminal custody. The author
of the report was of the view that the Applicant was a violent offender with a medium risk of
re-offending. This author also thought the Applicant should be recommended for

participation in a violence prevention program.®?

Report of Lee MacDonald, Senior Psychologist — dated 3 March 2016

This clinician conducted a recidivist risk assessment of the Applicant and concluded that he
was “...at high risk of violent re-offending should he not receive treatment”. Although no
evidence of serious mental illness was found, this clinician (1) recommended the Applicant
undergo a full assessment of his dynamic risk factors related to violent recidivism prior to
his participation in any rehabilitative program and (2) assessed him as suitable for a violence

prevention program.®?

Parole report — dated 27 October 2016

This report was prepared as part of the Applicant’s review for release on parole. The report
noted, with some concern, that the Applicant “continued to offend whilst on parole and did
not take advantage of rehabilitation during his initial parole order”. The author of the report

was of the view that the Applicant continued to have possible ties to Outlaw Motorcycle

%0 R2, pages 467-482.
91 R1, pages 449-463.
92 |bid, pages 466-467.
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Gangs and that he was otherwise unsuitable for parole until he had completed a violence
prevention program in the absence of which the author thought “there is a high chance that
he will re-offend”. The author concluded his findings by assessing the Applicant “as posing
a high risk of violent re-offending”.*?

Offender summary document — Department of Correctional Services dated
27 November 2017

This document identified the Applicant as representing a high risk of violent re-offending
without intervention. In addition, the author of the report was of the view that the Applicant’s
“anti-social, and violent, attitudes a behaviour...place him at significant risk of re-

offending”.%*

Department for Correctional Services — offender case note — dated 22 June 2017

This report notes that it was not possible to place the Applicant into a violence prevention
program due to his past association with Outlaw Motorcycle Gangs and his behaviour within
a custodial environment. The report referred to intelligence that indicated the Applicant

“

represented an “...unacceptable safety risk in terms of joining these [rehabilitative]

programs”.%

Australian Department for Correctional Services letter — dated 8 December 2017

This document comprises a letter from the abovementioned Department to the Attorney-
General which makes reference to a specific recommendation from the Serious Offender
Committee of that Department. The upshot of the Committee’s recommendation is that it
recommended to the South Australian Attorney-General that an “Extended Supervision
Order” be implemented with regard to the Applicant due to “concern that he will present as
an ongoing risk to the safety of the community when released.” In this correspondence, the
Department noted that the Applicant “was assessed as being at High Risk of violent re-

offending and has yet to receive treatment”.%

% |bid, pages 468-480.
9 R2, pages 26-30.

% |hid, p 284.

% |pbid, page 255-256.
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Survivors of Torture and Trauma Assistance and Rehabilitation Service (STTARS)
report — Sarah Moya (Counsellor/Advocate)

In or around April 2018, the Applicant became stressed and anxious about his possible
removal from Australia. As will be recalled, this was the virtual high point of the process
involving the mandatory cancellation of his visa and his attempt to have that mandatory
cancellation decision revoked. He attended some counselling sessions with Ms Sarah Moya
of STTARS and she has produced a report, dated 28 August 2018, which appears in the
material.®” In her report of 28 August 2018, Ms Moya recorded that since she initially made
contact with the Applicant in April 2018, she then had five counselling sessions with him

“...as well as 2 written letters by myself posted to him”.

Ms Moya made the following observations in her report:

e “Since our initial counselling and assessment sessions [the Applicant] has
reported symptoms of anxiety, intense preoccupation, intense guilt and grief;

¢ [the Applicant] has told me he is remorseful for his actions not only because
of the suffering he has put his family through but also for the people he has
hurt. He said he knows his actions were wrong and is unable to forgive
himself;

¢ [the Applicant] told me he has changed his perspective on life, and he has
learnt about the consequences of his actions. He also said there is ho way
he would risk losing another 8 years of his life; he has missed out on so much
with his family during this time;

o Despite their separation [the Applicant] remains a very important member of
his family and they still rely on him for advice and support. [the Applicant]
states he is constantly ruminating on the suffering he has caused his family
and this has certainly taken much time in our counselling sessions;

¢ Whilst in prison and Immigration Detention [the Applicant] has attended
some anger management courses and drug and alcohol counselling.
Through these courses he has learnt new skills to manage the stressors in
his life;

97 R1, pages 553-555.
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Throughout my therapeutic work with [the Applicant] | have found him to be
honest and open-hearted and someone who maintain [sic] very strong family
values;

[the Applicant] also speaks with care and compassion for his family. He talks
to his mother on the phone every day and to his siblings most days. In all of
our counselling sessions [the Applicant] has spoken of the pain his mother is
in and hoe [sic] hard it is for him to reconcile the fac [sic] that he caused this
suffering;

Despite the immense guilt, fear and anxiety [the Applicant] is grappling with
at the moment he still manages to hold on to some hope for a future with his
family. Last time | spoke to him he said “there is light at the end of every
tunnel’;

[the Applicant] to build on the things he has learnt about anger management
and how to cope with the chronic anxiety he experiences about his unknown
future. [the Applicant] is highly committed to ongoing counselling and |
believe he will benefit from the therapeutic relationship and his positive
attitude towards change. He is adamant he is not the person who he was
when he was first incarcerated and his [sic] praying every day for an
opportunity to prove himself and be reunited with his family.”®®

Report of Dr Emily Kwok, Psychologist — dated 9 April 2020

Dr Kwok prepared her report as part of a previous iteration of this matter in this Tribunal

involving an application for review of a decision by another delegate of the Respondent to

refuse a protection visa to the Applicant pursuant to s 36(1C) of the Act. Her report appears

in the material.®® The Applicant’s representatives presented Dr Kwok with a specific list of

“Issues to be addressed”. She reviewed the Applicant’s life history regarding his family and

personal life, his education, his occupational history, his medical history, his psychosocial

history, his drug and alcohol history and his relationship history. Dr Kwok also reviewed the

Applicant’s mental health history as he experienced that history in Iran, Afghanistan and

then Australia. She took a detailed account of the Applicant’s criminal history which appears

in tabulated form in her report.

% bid.

% R1, pages 418-432.
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She performed a psychological assessment of the Applicant and, in particular, made a note
of the Applicant’s aspirations about where he would reside upon release into the community
as well as his stated fear of harm if forced to leave Australia. In particular, she noted that
he was scared of being killed in Afghanistan because of his Shia Hazara ethnicity. Dr Kwok

then turned her attention to the abovementioned “issues to be addressed”:

“Terms of Reference.

[51] You requested that | address the following:

[52] Does [the Applicant] currently suffer from any mental health condition(s) that |
am able to diagnose?

[53] [the Applicant’s] symptoms meet criteria for Posttraumatic Stress Disorder
(PTSD)

[54] If he does so suffer from such a condition(s), is such a condition likely to have
affected his behaviour at the time of his criminal offending in the past and his general
behaviour in prison and detention centre over the last 9 years?

[55] At the time of his offences, [the Applicant’s] PTSD symptoms included
hyperarousal, alteration in regulation of affect and alteration in management of
impulse. These were associated with his offending behaviours and need to be
targeted in treatment in order to reduce his future likelihood for re-offending.

[57] If he does so suffer from such a condition(s), is such a condition likely to have
been a precursor for his drug and alcohol addiction and subsequent membership of
the [the Criminal Gang] in the past?

[58] [the Applicant] did not report drug and alcohol use when he first arrived in
Australia. He reportedly began using these substances after he became
unemployed in 2009. Thus, he used these substances, albeit wrongly, to cope with
the stress of unemployment and his mental health condition was not the primary
precursor for his drug and alcohol addiction. According to [the Applicant’s] account
in his statutory declaration, his membership into [the Criminal Gang] also came
about while he was unemployed and he associated with antisocial peers whom he
met through the job network. He claimed that gang membership gave him a sense
of belonging and comradery, which was different to the discrimination and social
exclusion he experienced in Iran and Afghanistan. This represents a part of his
overall difficulty with acculturation, which may also be addressed in future
intervention.

[59] If my answer to the questions above is in affirmative, would [the Applicant]
require ongoing treatment by a psychologist or psychiatrist to manage his mental
health issues and other criminogenic needs? Would such a treatment reduce his risk
of violent reoffending or relapsing into crime in the future?

[60] As indicated above in paragraph 53, [the Applicant’s] PTSD symptoms and
personality changes due to trauma were associated with his offending behaviours
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and require to be targeted in intervention in order to reduce his future likelihood for
re-offending.

[61] Has the applicant undergone any treatment for his mental health conditions and
any other relevant factors identified in the following material found in the T
Document:

a. Report of Damien Mclnerney, Clinical Psychologist
b. Report of Anne Black, Senior Psychologist

c. Report of Lee MacDonald, Senior Psychologist

d. Parole Report by Tessa Jarmyn

e. Other material provided in relation to the applicant’s criminal convictions
under Document T11.

[62] [the Applicant] has attended twenty sessions of trauma counselling with Ms.
Sarah Moya from Sttars since early 2018. Ms. Moya noted improvements in [the
Applicant’s] ability to manage anger and show insight into how his behaviours can
influence others.

[63] [the Applicant] attended seven psychological counselling sessions with Ms.
Naomi Rose between 11 February 2020 and 9 March 2020. He may have attended
further sessions with Ms. Rose after the date of the Ms. Rose’s letter. The initial
sessions with Ms. Rose focused on psychoeducation of the brain and trauma,
identifying his triggers, halting flashbacks protocols, distress tolerance and
emotional regulation. As indicated above, | provided four psychological counselling
sessions to [the Applicant] and my sessions also addressed emotional regulation,
managing flashbacks, recognising triggers and consequential thinking.

[64] In the detention centre, [the Applicant] has attended Men’s Group since
September 2019 and Life Skills since December 2019. These groups cover general
topics such as mindfulness, anger management, personal boundaries, shame and
guilt, and accountability. He also participates in the online SMART recovery program
three times a week to address drug and alcohol use.

[65] If my answer to the above question is in affirmative, what steps has [the
Applicant] taken to demonstrate that previous factors suggesting a high risk of re-
offending by Senior Psychologist, Lee MacDonald, dated 3 March 2016 has been
brought under control or otherwise the applicant is in a better position to manage
them?

[66] The steps [the Applicant] is taking to address his criminogenic needs has been
outlined above in paragraphs 62 to 64. Based on the materials available to me, it
is apparent that [the Applicant] has been actively seeking help with reducing
his likelihood of reoffending. It is also my opinion that his criminogenic needs
are not fully under control although they are better managed. This is discussed
below in paragraphs 68 to 70.

[67] In my expert opinion, has [the Applicant’s] risk of offending in general and
specifically his violent offending changed since his last assessment by Senior
Psychologist, Lee MacDonald, and the Parole Report of Tessa Jarmyn? Please give
reasons for any opinions expressed.

[68] In assessment of [the Applicant’s] risk, it appears that dynamic risk factors are
more salient to an understanding of this case and this is positive, as dynamic factors
are those that are associated with subsequent criminal behaviours and are more
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amenable to intervention and treatment. Specifically, the following issues are
considered to elevate his risk:

* Despite acknowledging feeling bad about his offending, [the Applicant] needs
further assistance with modifying cognitions that resulted from past trauma
and contributed to his offending;

* Integration difficulties including economic hardships;

* Lack of prosocial activities in the community;

* Cognitions that indicate emotional dysregulation and impulsivity under stress;
» Mental health condition: Posttraumatic Stress Disorder.

[69] Balancing these risks are the following protective factors and prosocial
influences present in Jthe Applicant’s] life:

» He denied current drug and alcohol use;

» He denied current gang and other antisocial affiliation;
* Availability of employment in the community;

* Availability of accommodation;

* Family and marital relations.

[70] In summary, on the balance of his risk and protective factors, it is my opinion
that [the Applicant] poses a low/medium risk of re-offending and danger to the
Australian community, most particularly associated with unresolved issues to do with
his traumas and the impact these have on his personality and attitudes. Addressing
these dynamic risk factors through target-specific intervention will improve
the reoffending odds and reduce his risk to the Australian community. Given
the way that he responded to counselling thus far, it is likely that he will be
amenable to treatment.

[71] Is [the Applicant] genuinely remorseful for his past conduct and does he
understand the seriousness of his offending?

[72] [the Applicant] appears to feel considerable remorse about his behaviour
and understands the seriousness of his offending.

[73] If yes, would his genuine remorse and better insight into the seriousness of his
past conduct and behaviour in general reduce his risk of recidivism in the future?

[74] Remorse and insight into his offending behaviours may represent a critical
stepping stone in the rehabilitation process to reduce recidivism.

[75] If [the Applicant] was granted his Protection Visa and released from immigration
detention by the Minister, is he likely to commit further criminal or violent offences?

[76] Please refer to paragraphs 68 to 70.

[77] With appropriate multidisciplinary approach to his treatment, that risk of
recidivism or danger to the community can be further reduced?

[78] [the Applicant’s] likelihood of recidivism can be reduced with appropriate
intervention. Intervention with [the Applicant] needs to improve his ‘mental
health literacy’, or his knowledge about his mental health disorders, knowing
how to seek mental health intervention, knowledge of risk factors and causes,
knowledge of professional help available, and adopt attitudes that promote
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recognition, management and prevention of future offending behaviours.
Intervention for offenders with low/moderate risk should be target-specific, meaning
that it is tailored to address [the Applicant’s] disorder and criminogenic needs.
Intervention should concentrate on his strengths and protective factors. Intervention
should also minimize his exposure to non-specific programs.

[79] It appears that [the Applicant’s] lack of mental health literacy has led him to use
all of the intervention he can access from inside the detention centre irrespective of
its targets specificity. Some of his interventions were also mutually redundant.
However, | acknowledge that receiving target-specific treatment is difficult, if not
impossible, inside a detention centre and [the Applicant] has done what he thought
was appropriate given his limited resources. Should he be released into the
community, | recommend that he continues his engagement with Sttars and SMART
Recovery, and also obtain a referral from his treating doctor to a local clinical
psychologist for the purpose of treating PTSD and associated criminogenic
needs. 00

[Internal citations omitted; non-underlined bold appears in the original; underlined
bold is text that | have placed in bold]

Dr Kwok repeats her “low/medium risk” finding in relation to the Applicant’s likelihood of re-
offending in the “Conclusion” portion of her report. She conditionalizes this finding on the
need for the Applicant to remain engaged in, and responsive to, specifically described

therapies:

“‘Conclusion

[81] This report is prepared for the purpose of exploring the nature of [the Applicant’s]
offending and the risk that he could commit further offences should he be released
into the community. On the basis of my assessment, it is my opinion that [the
Applicant] poses a low/medium risk of re-offending and danger to the Australian
community. His future likelihood of recidivism will depend on his engagement in and
responsiveness to culturally adapted trauma-focused cognitive-behavioural therapy
(CBT) and narrative exposure therapy (NET). Other community support through
Sttars, employment, prosocial networks and relapse prevention through SMART
Recovery are also protective factors to reduce re-offending. Given the way that [the
Applicant] has responded to counselling thus far, it is likely that he will be amenable
to treatment. 1%t

Report of Dr Kevin O’Daly, Consultant Psychiatrist — dated 24 June 2020

Dr O’Daly’s report appears in the material.'°? As was the case with Dr Kwok, Dr O’'Daly was
commissioned to provide his report as part of the Application to set aside the previous,

abovementioned delegate’s decision to refuse the Applicant a protection visa pursuant to s

100 |pid, pages 428-431.
p 432.
102 |pid, pages 399-416.
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36(1C) of the Act. Dr O’Daly noted the Applicant’s life history together with his current
symptoms and current lifestyle. In terms of his psychiatric history, Dr O’'Daly noted that the
Applicant told him he has “...never been admitted to a Psychiatric clinic. He said he has
been under the care of the IHMS and has undergone internet videos and rehabilitation.”03

Much as was done by Dr Kwok, Dr O’Daly recorded the Applicant’s psychosocial history,
his drug and alcohol history and his personal relationship history. Dr O’Daly also
summarised the Applicant’s history of criminal offending and conducted a mental state
examination upon the Applicant which concluded with these words:
‘[The Applicant’s] thought form was organised and his though content describer no
absolute preoccupations. There was no evidence of any perceptual abnormality.

At the time of assessment, [the Applicant] was oriented to time, person and place
and his cognition, insight, judgement and capacity all appeared sound. 1%

Also similar to what was request of Dr Kwok, certain specific questions were put to Dr O’Daly

and he responded to those questions thus:

1a] In your opinion, does the applicant present arisk of harm to the Australian
community, and if so, what is the nature and degree of that risk?

In my opinion, currently the applicant does not present a risk of harm to the
Australian Community. Should the applicant be released within the Australian
community, then, in my opinion, the risk remains low in the context however of my
recommendation of an expectation of continued and recommended mandatory
Clinical Psychology follow-up on a regular basis, preferably weekly initially for 3
months and then fortnightly for a further 6 months.

[b] In your opinion, what is the likelihood of the applicant re-offending,
including in a violent way?

In. my opinion, currently the risk of a likelihood of the applicant re-offending in
a violent way, is low. This is in the context of a more mare, more educated and
very much more actively appropriately clinically treated young man, who has
improved and hence now good insight, remorse, a better command of the English
language and an absolute realisation of the severity of the implications of his
previous behaviours and likelihood of the severity of any penalty should he re-offend.

[c] In your opinion, what is the likelihood of the applicant using drugs or
alcohol?

In my opinion the likelihood of the applicant using drugs is low. With reqgards
to alcohol, [the Applicant] said that he had less of a problem with the use or

103 |hid, p 403.
104 |bid, p 412.
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misuse of alcohol previously and hence, in my opinion, the likelihood of him
encountering difficulties by way of misuse of alcohol is currently low.

How would that impact upon re-offending?

In._my opinion, a relapse towards the use of drugs or alcohol would be
prognostically poor and would increase the likelihood of re-offending.
Likewise, in the context of the (cooperation with) 6 months of Clinical Psychology
therapy and weekly urine drug testing, the likelihood of relapse towards illicit
substances and alcohol misuse would be low.

[d] What is the nature and extent of any rehabilitation achieved by the
applicant, as well as the likelihood of any future rehabilitation being achieved
if the applicant is permitted to stay in Australia?

In my opinion, as described above, the nature of, and extent of his rehabilitation has
included multidisciplinary and very appropriately targeted treatments. Hence, the
likelihood of any future rehabilitation being achieved if the applicant is permitted to
remain in Australia, in my opinion, remains high, i.e., positive, in the context of my
recommendation above, that continuation of such psychological therapies, if
discharged from the immigration detention centre, be continued for 6 months.

[g] Please provide any other comments or observations that you consider to
be relevant.

In my opinion, [the Applicant] is a nhow 33 year old man, who, of the last ten years
has been involved in close proximity to the Australian judicial system, inclusive of
incarceration for lengthy periods in the context of his acknowledged antisocial acts.

It appears that [the Applicant], in the last two years in particular, has adhered
to _and_relished contacts and education regarding strategies and
understanding of his previous psychological difficulties, inclusive of the
misuse of drugs and alcohol.

It appears that [the Applicant] has spent much time rehabilitating himself, both
in the context of alcohol and drug misuse and his previous psychological

problems.”%

[Non-underlined bold appears in the original; underlined bold is text | have placed in
bold]

Report of Dr Lester Walton, Consultant Psychiatrist — dated 27 July 2020

142. Similar to Drs Kwok and O’Daly, Dr Walton was commissioned to prepare a report as part

of the Application to set aside the previous, abovementioned delegate’s decision to refuse

105 |pid, pages 413-415.
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the Applicant a protection visa under s 36(1C) of the Act. His report appears in the

material.'® Dr Walton made the following initial observations:

“t is apparent that were [the Applicant] to be released to the community then he
would enjoy significant family support and he has available accommodation.

In summary, it would appear that over the years when he has been observed [the
Applicant] has been considered to suffer from significant mood disturbance and
post-traumatic symptoms, seemingly of diminishing intensity with the passage of
time and perhaps not unrelated to the fact that he seems to have increasingly applied
himself to therapeutic endeavours more recently.”%’

143. Also similar to Drs Kwok and O’Daly, certain specific questions were put to Dr Walton by

the Applicant’s representatives. Those questions and Dr Walton answered thereto may be

summarised as follows:

“OPINION

1

In your opinion, does the applicant present a risk of harm to the
Australian community, and if so, what is the nature and degree of that
risk?

Ultimately | do not claim particular expertise in relation to prediction of violent
behaviour. Psychiatrists are probably no better (or no worse) than any
educated person. However, in my experience the most reliable of a number of
unreliable predictors of such a future propensity is a solidly established past
history of aggressive behaviour. [The Applicant], in my opinion, has repeatedly
engaged in assaultive behaviour causing harm to others but not of very serious
degree.

Bearing in mind all the gualifying limitations | have outlined above, as
best | can judge, [the Applicant] represents a moderate risk of
perpetrating harm upon others, trending towards mild but he will remain
in at least a low-level risk category indefinitely on the basis of the past
history alone. Ideally [the Applicant] needs to be re-assessed after release to
the community and exposure to further risk factors but | imagine that is not
practicable.

In your opinion, what is the likelihood of the applicant re-offending
including in a violent way?

As indicated above, in my opinion,_[the Applicant] does represent a
significant present and continuing risk of violent offending with a
probability that that risk may diminish in the future.

106 |pid, pages 717-722.

17 |bid, p 417.
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In your opinion, what is the likelihood of the applicant using drugs or
alcohol? How would that impact upon the likelihood of re-offending?

...lwould rate the likelihood of his relapsing, given that he does seem to
understand the risk himself, as low but should he relapse then that would
significantly elevate the risk of violent reoffending as there is a well known
association between such substance abuse and that type of offending.

What is the applicant’s current psychological state, and does the
applicant suffer from any diagnosable psychiatric or psychological
health condition? If so, what is the nature of that condition?

Relying particularly on the observations of Dr O’Daly, about which | have some
reservations, say, regarding the impact of the deaths of siblings, but also to
the extent that observations are documented by the detention medical staff
(not very recently in the documentation), it would seem that_[the Applicant]
has enjoyed an overall improvement in mental health and that recently
he has been reasonably well. The indications are that he may not be
suffering from any diagnosable psychiatric conditions at present.

Would any treatments reduce the risk of harm the applicant may pose to
the Australian community?

Psychological counselling specifically focussing upon the previous
antecedents to this man’s criminal behaviour and developing further insight,
seemingly that having been at least partly achieved already, will enhance his
prospects of not reoffending. There are no indications for more intrusive
psychiatric _treatment such as medication. [The Applicant] has
demonstrated that he can apply himself to therapeutic involvement for
an extended period.™%

[Non-underlined bold appears in the original; underlined bold is text | have placed in

Report of Dr Keyvan Abak, Senior Clinician — Wellness and Healing Therapy Centre
— dated 27 July 2020

Similar to Drs Kwok, O’Daly and Walton, Dr Abak was commissioned to prepare a report as
part of the Application to set aside the previous, abovementioned delegate’s decision to
refuse the Applicant a protection visa pursuant to s 36(1C) of the Act. Dr Abak’s report

appears in the material'® and is a relatively short compass. In fact, Dr Abak’s report is of

108 |pid, pages 719-722.
109 R1, pages 433-434.
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such short compass that it is difficult to understand exactly what his prognostic opinion is
about the any of the Applicant’s current symptomatology and, accordingly, one cannot glean
any genuine impression of the level of recidivist risk that the Applicant may now present
upon a return to the community. The Applicant attended fortnightly therapy sessions with
Dr Abak during the period 15 June 2020 to 26 July 2020.

In his report, Dr Abak described the clinical methods he has and will continue to deploy in
treating the Applicant and continued that he is “...happy to continue to work with and support
[the Applicant] when released.™!® Of all of the abovementioned clinicians/therapists, Dr
Abak was the only one who provided oral evidence at the hearing before me. This oral
evidence did, to my mind, serve to augment his relatively brief report. He was asked about
the extent to which the Applicant will need follow-up treatment if returned to the community
and the following exchange occurred between him and the Respondent’s representative:
‘DR DONNELLY: Do you believe that [the Applicant] needs follow-up work in the
community, mental health treatments?

DR ABAK: | really think that his past trauma, he needs to be supported with that.

DR DONNELLY: All right. Just so it's clear, your evidence is that if [the Applicant]
was released into the Australian community, he should undertake further treatment
for his mental health issues?

DR ABAK: I think it certainly wouldn’t hurt. | think in the collaboration with a mental
health professional we can address further his anxiety and his past trauma, yes. |
think it will be beneficial. !

There followed a question about Dr Abak’s opinion about the level of recidivist risk
presented by this Applicant. This series of questions also sought Dr Abak’s reasons for his

apprehended level of the Applicant’s recidivist risk:

“DR DONNELLY: All right. Now, the final question | have is, just based on your
report and the evidence that you’ve given by expansion this afternoon; do you think
[the Applicant] will commit criminal offences if released into the Australian
community?

DR ABAK: | think the likelihood of the risk, the importance!? in the Australian
community, is low.

110 |bid, p 434.

1 Transcript, p 37, lines 7-9; and lines 14-18.

112 Note to reader: | have carefully listened to the audio of the recorded oral evidence and it is my belief that the transcriber
has mis-transcribed the two words “the importance” in this sentence. As best as | understood the audio, Dr Abak said “that he
poses” instead of “the importance”.
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DR DONNELLY: All right. And just so it’s crystal clear; can you just outline in
summary the reasons for why you say that the risk of recidivism for [the Applicant]
is low?

DR ABAK: Well, his engagement being profound with professionals to address his
past behaviours, making sense of them, bringing about change, learn new skills and
based on his engagement with the professionals and different programs and the fact
that he had done so voluntarily, | believe that these interventions have and will have
an impact on reducing the risk to the Australian community and himself. So, you
know, the way he responded to treatment before has to be counted for
something.”*3

Dr Abak was not cross-examined at any great length. During that cross-examination, he
confirmed that despite his 17 years of experience in the field in which he currently works,
he did not have any formal qualifications in psychology or psychiatry.!* Despite the
absence of those qualifications, Dr Abak said “But that does not take anything from my
qualification or my experience. If anything, | believe I'm overqualified for this.”'®* He added
“My qualification is very much around drug and alcohol trauma, specifically post-traumatic

stress disorder”. 6

He further confirmed in cross-examination that his assessment of the Applicant representing
a low recidivist risk is contingent upon the Applicant continuing with rehabilitative and
treatment therapies:

‘MS COLEMAN: ...is it your view that [the Applicant] needs to continue with that

treatment in order to mitigate, | think what you described as the low risk of [the
Applicant] reoffending?

DR ABAK: Of course, continuing with therapy is something that would benefit [the
Applicant]. But going back to my previous point is, when | used the words, ‘it wouldn’t
hurt”, was in specifically in relation to his substance misuse and trauma.™!’

Conclusions about risk

The Respondent’s assessment of the medical evidence is that, taken as a whole, the
Tribunal should find that the Applicant “poses a real or significant risk to the Australian
community”.**® The Respondent also makes reference to this differently constituted

Tribunal’s previous finding about the extent to which the Applicant posed a danger to the

113 Transcript, p 37, lines 45-47; p 38, lines 1-12.
114 see generally, Transcript, p 39, lines 1-4.

115 |bid, lines 4-5.

116 |bid, lines 8-10.

17 |pid, p 40, lines 24-29.

118 R3, p 23, para [23].
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Australian community pursuant to s 36(1C) of the Act and says that such previous finding
by the Tribunal “...does not diminish or preclude...” the Respondent’s contention about

recidivist risk for present purposes.

In addition, it is contended by the Respondent that “...the factor which was of decisive
significance to the Tribunal in reaching its previous decision under s 36(1C), and which
amounted to a change in the Applicant’s circumstances when compared to the period of his
offending, no longer exists — namely, the threat of involuntary removal to Afghanistan”.°
That contention should, to my mind, be received with caution because while the Applicant
will not face a threat of involuntary removal to Afghanistan as an outcome from the instant
proceeding, he nevertheless faces a prospect of prolonged or indefinite detention and/or

one of the other outcomes contemplated by paragraph 9.1(3) of the Direction.

The Respondent’s representative did, helpfully, provide a series of factors or themes in the
evidence militative of the Applicant’s low or otherwise acceptable recidivist risk. This kind
of analysis was most certainly required because, and | do not think there is much to be said
against this, the Applicant’s offending has been very serious and, one does not require any
great forensic skill to understand that the earlier medical reports/summaries did not speak
well of the level of the Applicant’s rehabilitation and his consequent recidivist risk. To my
mind, the more recent reports — that is to say, from the STTARS report of Sarah Moyafrom
August 2018 onwards — one can detect an intention within the Applicant to engage with
rehabilitation and to otherwise try and reform himself such that his recidivist risk is more

compatible with a return to the community.

The first of the themes identified by the Applicant’s representative involved the issue of
remorse. | am satisfied that the state of the evidence from Ms Moya’s report onwards is
convincingly suggestive of the Applicant being genuinely regretful about the nature and
extent of his offending and the impact it has had, not just on his life, but on the lives of his
immediate family members. It is, to my mind, logical for such a finding to be made because
this Applicant’s offending occurred as long ago as 2009-2013. He has spent the best part
of a decade removed from the Australian community. He is not a person lacking in common

sense, practicality or intelligence. It would beggar belief that across that almost decade-

119 |pid, p 24, para [87].
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long period of confinement, he has not turned his mind to doing (in therapeutic terms)
whatever it reasonably takes to convince decision-makers that he has turned a corner and

wants to return to the community as a regular and law-abiding member of the community.

The second identified theme related to insight. The Applicant has understood the basis on

which he allowed his life to spiral out of control from around 2009 onwards. But this is only
general insight. | think there is a deeper level of insight that can be detected in this Applicant.
It arises from my belief that he has understood — at last — that living his life through the faux
security or invincibility of gang-organised violent crime is precisely what has placed him into
his current predicament and has caused Australian lawful authority to ask fundamental
guestions about him such as (1) whether he represents a danger to the Australian
community, and now (2) whether his recidivist risk is low enough such as to be acceptable
enough for a return to the Australian community. Understanding the Applicant’s evidence
as a whole has led me to the conclusion that he genuinely feels belittled and embarrassed
to still be in this predicament after a virtual decade of incarceration and that he remains
otherwise the focus of these types of enquiries. His insight should not just be limited to
whether he has understood the extent to which his past abuse of illicit drugs and alcohol
has so seriously skewed his moral compass. | think he has clearly reached that level of
insight. My point is that his level of insight has evolved into a more refined insight involving
an understanding of the extent to which his conduct has caused others to ask serious
guestions about him, personally, and the extent to which his conduct has detrimentally

affected the lives of other people immediately around him and dependent on him.

The third element identified by the Applicant’s representative involved rehabilitation. The
initial but, to my mind, inconclusive submission was that he has undertaken “...a mountain
of rehabilitation...”*?° 1t does not necessarily matter just how much rehabilitation the
Applicant has done in quantitative terms. The reasons | think he will continue with
rehabilitation upon a return to the community is because (1) he has understood that his best
chance of managing criminogenic factors previously predisposing him to offend can only be
best managed by his continued engagement with the rehabilitative process and (2) he has
come to a realisation that prioritising the opinions of expert clinicians over and above his

previously-felt immunity from the law as a result of his involvement with organised gang

120 Transcript, p 161, line 37.
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crime, is his best way towards achieving a sufficiently low and acceptable level of recidivist
risk.

One cannot cavil with the respective findings of Ms Moya, Dr Kwok, Dr O’Daly and Dr Abak
when they talk about their firm belief that the Applicant has an equally firm intention to
fulsomely maintain an involvement with the rehabilitative process upon a return to the
community. Those clinicians are both too professional and otherwise disinterested in the
outcome of this (or any other) proceeding for the Applicant to artificially colour their findings
with content about the Applicant’s stated intention to engage with treatment. Those

clinicians said those things because those were the clinical conclusions they came to.

The fourth theme identified by the Respondent’s representative, as best as | understood it,
related to the Applicant’s past involvement with criminal gang violent crime. The Applicant’s
self-reported evidence is that he wants to put that life behind him. Given his current level of
insight into the nature of the circumstances causing him to find himself in his current
predicament, one can, with relative but not absolute safety, conclude that he has convinced
himself to avoid any future engagement with those elements. Militating against that is the
evidence around certain correspondence the Applicant is said to have forwarded to five

gang members during his confinement in criminal custody.

Two notes of caution should be sounded about this evidence. The first note is that all the
Tribunal has before it about these letters is a quite brief note or report from a prison officer
(or equivalent) to the effect that on a given day or over a given period, the Applicant’s mail
was intercepted and checked which resulted in a finding that he sent five letters to those
five gang members. None of those letters are before the Tribunal and we do not know their
content. While the intercepting prison officer noted the identity of the addressees of those
five letters, there is no summary or precis of what the Applicant actually said in those letters.
He may have written to them about a mutual non-criminal interest (or various mutual non-

criminal interests) with those addressees.

The second cautionary note to be made about this evidence is that it represented one
exclusive sample of correspondence forwarded by the Applicant and that it ignored a variety
of other addressees. The Applicant’s evidence was that he had sent something in the order
of 70-80 letters during his time in criminal custody. It is, to my mind, a dangerous inferential

gulf for me to traverse whereby | make any finding that these five letters to gang members
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do now, in some definitive way, dispel his evidence about no longer wanting an involvement
in organised violent gang crime. As an aside, what can safely be rejected is the Applicant’s
evidence that his main purpose in writing letters while in prison was to improve his written

English skills.

The fifth theme identified and ventilated by the Applicant’s representative involved the
Applicant’s changed family circumstances and the gradual downward spiral experienced by
his immediate family for his almost decade-long absence from their lives. It is not at all an
unsafe stretch of the evidence to suggest and find that this Applicant belongs to a patriarchal
system of family organisation and hierarchy. It seems clear from the evidence that culture
which the Applicant derives, carries a belief or custom that the eldest male in a nuclear —
most usually, of course, the father — effectively runs the family and controls the household.
Here, the Applicant’s father died almost 20 years ago before the Applicant came to
Australia. The Applicant initially sought to assume some kind of patriarchal control over the
family by his initial engagement with lawful employment during his formative years in this

country.

The very ill-considered — indeed stupid — measure adopted by the Applicant was to try and
actualise that patriarchal role by refusing all lawful means of doing so and to involve himself
with very serious organised criminal gang elements as a means of achieving that objective.
It is all very well and good for the Applicant to say that this or that melancholic or other
feeling he experienced, consequent upon the loss of employment and/or the loss of a de
facto partner and/or the loss of an expected child, caused him to develop a destructive
relationship with illicit drugs and alcohol. To my mind, the more critical mistake made by this
Applicant was to replace legitimate means of earning a livelihood and being the patriarchal
leader his family wanted and expected him to be (and still expects him to be) with a life of

involvement in very serious and violent offending as part of an outlaw gang.

The Applicant’'s family circumstances have now considerably changed as a result of a

number of things:

° Tragically, both of his younger brothers were killed in a very serious motor vehicle
collision in May 2020. This leaves the Applicant as not just the oldest male in the
family (he already was that before the two brothers died) but the only adult male in

the family to assume this patriarchal or family leadership role;
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° While | will discuss this element in later parts of these Reasons, the Applicant’s
sibling sisters (the two without children) urgently require him to return to their lives
primarily for mentoring purposes. More significantly, his third sister (Sister FA) has
two minor children with whom the Applicant has a paternal bond;

. While I will also mention this element in later parts of these Reasons, the Applicant
has formed a close de facto relationship with Ms CA and she too has a couple of
minor children, both of whom have formed a strong bond with the Applicant;

. The overall health condition of the Applicant’s mother is gradually deteriorating. The
cultural expectation is that she needs someone to identify as “the man of the house”
in order to stabilise both her own condition which, in no small way, derives from the
anxiety and apprehension she seems to constantly be experiencing about what she
sees as the gradual disintegration and fragmentation of her family without that

patriarchal figurehead.

| stress that | do not mention the immediately preceding dot-point factors as a means of
mistakenly conflating the evidence around those factors with this Primary Consideration. Of
course, evidence about the childless sisters, the sister with children, the de fact partner with
children and the state of the Applicant’s mother rightly belong at the discussion around
Primary Consideration 3 and Other Consideration (d) respectively and | will there mention
them more fulsomely. My point in mentioning these factors now is to demonstrate that the
Applicant’s family circumstances have changed and evolved beyond what they were at least
prior to May 2020 when his two brothers were tragically lost. This evolution of the Applicant’s
family does, to my mind, dispel any contention that the presence of the Applicant’s family
did not, in the past, prevent him from offending. The configuration of his family in the past
was one thing. Its present configuration, and the way it now calls on him to involve himself

in its maintenance and welfare, is quite another.

The sixth element identified by the Respondent’s representative related to the Applicant’s
past and very problematic involvement with illicit drugs. It was readily conceded that the
Applicant has had a drug problem in the past. The Respondent’s representative did make
some inroads into the Applicant’s credibility when she so ably demonstrated that the
Applicant had misled clinicians about his apparent non-involvement with illicit drugs while
in criminal custody. The Applicant’s evidence in this regard did him no favours. The

Applicant did make the point to the Respondent’s representative during cross-examination
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that he may have been misunderstood in terms of when it can be safely said he did not take
drugs. He agreed that he did, from time to time, partake in illicit drugs during his time in
criminal custody but that he had not done so, at all, during his time in immigration detention.

The Applicant’s evidence about now having a developed capacity to refrain from returning
to illicit drug abuse must be received parallel with the state of the evidence around insight
and rehabilitation. It is surely beyond question that it was his difficulties with drugs that led
to his spiral into gang-related criminally violent conduct. Similarly, he has come to
understand that resuming any kind of abusive (or other) relationship with illicit drugs does

predispose him to significantly elevated levels of recidivist risk.

I conclude my findings about the Applicant’s recidivist risk by making some further
observations of a short and general nature, each of which do, to an extent, speak to a lower

recidivist risk for this Applicant:

. The Applicant speaks of his involvement with the barbering trade during his time in
immigration detention and an intention to take up lawful remunerative employment
in that trade upon a return to the community. There seems little or nothing to cavil
with the evidence of Mr SAH who has provided both oral and written evidence that
he will offer the Applicant immediate employment in his barbershop business upon

a return to the community;

° The Applicant speaks of wanting to become involved in the Afghan community and
working with troubled youth in that community as a means of assisting them to avoid

the difficulties he has experienced with lawful authority in this country;

° The Applicant surely knows and apprehends — because he has experienced it on at
least two occasions now — that further offending could very likely again jeopardise

his visa status to remain here;

° | have found that he presents as an intelligent and worldly individual and it would be
astonishing if he did not think the authorities would maintain a watch over him upon
any return to the community, given the extent of his links with organised and violent

gang offending in the past.

The totality of the evidence about recidivist risk leads me to accept the findings of the

clinicians comprising Drs Kwok (low/medium), O’Daly (low), Walton (low) and Abak (low) in
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this regard. | am therefore of the view that, put at its highest, this Applicant represents a
low-medium recidivist risk of recommitting violent offences and that such risk gravitates
more to the low side than the low-medium side. | am satisfied that the abovementioned
themes and other militative elements have, across the virtual decade he has spent removed
from the community, evolved and crystalised into an amalgam that has now convinced the
Applicant that any further offending will — certainly in terms of his right to remain in the
community — be fatal for him. | am likewise satisfied the Applicant has reached a realisation
that he has no further room for manoeuvre in terms of any further offending by him in this

country.

Paragraph 8.1.2(2)(c): out of an abundance of caution and for the sake of completeness, |
make reference to paragraph 8.1.2(2)(c) of the Direction. This matter does involve a “refusal
to grant a visa to a non-citizen” and thus, this particular paragraph is engaged. It compels
three enquiries. First, it involves an enquiry into whether the risk of harm represented by a
non-citizen may be affected by the duration and purpose of that non-citizen’s intended stay
in Australia. Second, the type of visa being applied for. Third, whether there are strong or

compassionate reasons for granting a short-stay visa.

As to the first item, this application involves the Applicant’s intention to be granted a
protection visa. This visa will allow the Applicant to remain in Australia on a more or less
indefinite basis. The risk of harm represented by the Applicant consequent upon his right to
remain here more or less indefinitely (if granted the visa he seeks) does not, to my mind,
speak any more volubly about the extent of his risk of perpetrating harm on the Australian
community to any greater extent than the above analysis of his recidivist risk for the

purposes of paragraph 8.1.2(2)(b) does.

As to the second item, the type of visa the Applicant has applied for does not speak to the
harm he does or does not represent to the Australian community and is therefore not
relevant to the instant determination. As to the third item, the Direction does not include any
componentry around “compassionate reasons” for granting any visa. The visa the Applicant
seeks is not a short-stay visa and this third item is therefore irrelevant to the instant

determination.
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Conclusion: Primary Consideration 1

With reference to the weight attributable to this Primary Consideration 1:

(@)

(b)

(©)

I have found that the totality of this Applicant’s unlawful conduct in Australia can be
readily characterised as, very serious. For present purposes, and to align with the
language of the Direction, | will find that this Applicant’s offending has been “very

serious”;

I have found that in the event this Applicant were to reoffend, the nature of the harm
to individuals or the Australian community would be so serious that it would
inevitably involve significant physical, psychological and material harm to individual
victims and/or the community at large, including, quite conceivably, harm to a

catastrophic level;

| have assessed the Applicant’s recidivist risk of engaging in further criminal or other
serious conduct (upon a return to the community) as low to low-medium by taking
into account (1) available information and lay evidence before me speaking to such
risk and (2) the expert and independent clinical written and oral evidence!?! of a
significant number of clinicians and associated report writers speaking to the levels
of rehabilitation achieved by this Applicant, as well as the factors variously militating

for and against the level of his recidivist risk.

My analysis of the material before me leads me to the finding that this Primary Consideration

1 carries a certain, but not determinative, level of weight in favour of this Tribunal exercising

its power under s 501(1) of the Act to refuse to grant the visa sought by the Applicant.

PRIMARY CONSIDERATION 2: FAMILY VIOLENCE

Paragraph 8.2 of the Direction provides:

(1)

)

The Government has serious concerns about conferring on non-citizens who
engage in family violence the privilege of entering or remaining in Australia. The
Govemment’s concems in this regard are proportionate to the seriousness of the
family violence engaged in by the non-citizen (see paragraph (3) below).

This consideration is relevant in circumstances where:

121 Only Dr Keyan Abak gave oral evidence.
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(©)

b)

a non-citizen has been convicted of an offence, found guilty of an offence, or
had charges proven howsoever described, that involve family violence;
and/or

there is information or evidence from independent and authoritative sources
indicating that the non-citizen is, or has been, involved in the perpetration of
family violence, and the non-citizen being considered under section 501 or
section 501CA has been afforded procedural fairness.

In considering the seriousness of the family violence engaged in by the non- citizen,
the following factors must be considered where relevant:

a)

b)
c)

d)

the frequency of the non-citizen’s conduct and/or whether there is any trend
of increasing seriousness;

the cumulative effect of repeated acts of family violence;

rehabilitation achieved at time of decision since the person’s last known act
of family violence, including:

i. the extent to which the person accepts responsibility for their family
violence related conduct;

il. the extent to which the non-citizen understands the impact of their
behaviour on the abused and witness of that abuse (particularly
children);

iii. efforts to address factors which contributed to their conduct; and

Whether the non-citizen has re-offended since being formally warned, or
since otherwise being made aware by a Court, law enforcement or other
authority, about the consequences of further acts of family violence, noting
that the absence of a warning should not be considered to be in the non-
citizen’s favour. This includes warnings about the non- citizen’s migration
status, should the non-citizen engage in further acts of family violence.

The parties are ad idem that this Primary Consideration 2 is not relevant to the instant

determination.t??

PRIMARY CONSIDERATION 3: THE BEST INTERESTS OF MINOR CHILDREN IN

AUSTRALIA

Paragraph 8.3(1) of the Direction compels a decision-maker to make a determination about

whether cancellation or refusal under 501, or non-revocation under section 501CA is, or is

not, in the best interests of a child affected by the decision. Paragraphs 8.3(2) and 8.3(3)

respectively contain further stipulations. The former provides that for their interests to be

considered, the relevant child (or children) must be under eighteen years of age at the time

when a decision about whether or not to refuse or cancel the visa or not to revoke the

122 See A2, Applicant’s SFIC, p 24, para [107]. See also A3, Respondent’s SFIC, p 24, para [84].

PAGE 79 OF 122



175.

176.

mandatory cancellation decision is being made. The latter provides that if there are two or

more relevant children, the best interests of each child should be given individual

consideration to the extent that their interests may differ.

Paragraph 8.3(4) of the Direction provides a list of factors to be considered in determining

the best interests of minor children. Those factors relevantly comprise for present purposes:

a)

b)

f)

9)

h)

the nature and duration of the relationship between the child and the non-citizen.
Less weight should generally be given where the relationship is non-parental,
and/or there is no existing relationship and/or there have been long periods of
absence, or limited meaningful contact (including whether an existing Court
order restricts contact);

the extent to which the non-citizen is likely to play a positive parental role in the
future, taking into account the length of time until the child turns 18, and
including any Court orders relating to parental access and care arrangements;

the impact of the non-citizen’s prior conduct, and any likely future conduct, and
whether that conduct has, or will have a negative impact on the child;

the likely effect that any separation from the non-citizen would have on the child,
taking into account the child’s or non-citizen’s ability to maintain contact in other
ways;

whether there are other persons who already fulfil a parental role in relation to
the child;

any known views of the child (with those views being given due weight in
accordance with the age and maturity of the child);

evidence that the child has been, or is at risk of being, subject to, or exposed
to, family violence perpetrated by the non-citizen, or has otherwise been abused
or neglected by the non-citizen in any way, whether physically, sexually or
mentally;

evidence that the child has suffered or experienced any physical or emotional
trauma arising from the non-citizen’s conduct

Identification of the relevant minor children

Prior to an application of the factors speaking to the allocation of weight to this Primary

Consideration 3, it is necessary to identify the minor children relevant to this discussion. In

their respective written submissions, the parties are ad idem that there only five children

falling within the auspices of this Primary Consideration 3.1% Those children comprise:

123 See A2, Applicant’s SFIC, pages 25-27, paras [112]-[121]; see also R3, Respondent’s SFIC, p 25, paras [92]-[93].
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o Child A — a male, aged 11 years'®* — the first of the two children of Sister FA and
Mr YA, (and thus, a biological nephew of the Applicant)

. Child C — a female, aged 9 years'® — the second of the two children of Sister FA and
Mr YA; (and thus, a biological niece of the Applicant)

o Child S — a male, aged 5 years'?® — the only child of the Applicant’s sister-in-law
(Ms ZA) and his late brother (Brother MO)*?’; (and thus, a biological nephew of the
Applicant)

o Child K — a female, aged 16 years'?® — the first child of Ms CA from a previous

relationship; (and thus, a stepchild of the Applicant)

o Child P — a male, aged 6 years'®® — the second child of Ms CA from a previous

relationship (and thus, a stepchild of the Applicant).

The parties’ respective contentions

In the SFIC prepared and filed on behalf of the Applicant, there is a relatively detailed
analysis of the extent of the Applicant’s relationship with, first, Child S who is the son of his
widowed sister-in-law. Second, there is reference to the extent of the Applicant’s
relationship with the two children of his Sister FA, namely Child A and Child C. Third, there
is reference to the abovementioned report of Dr O’Daly together with the further evidence
of the Applicant’s spouse/partner, Ms CA, about the nature and extent of the parental
relationship between the Applicant and Ms CA’s two children (stepchildren of the Applicant)
namely, Child K and Child P. Following that analysis, the following ultimate submission is
put to the Tribunal:

“On balance, the Tribunal would find that it is in the best interests of the applicant’s

two stepchildren and his niece/nephews not to refuse the applicant’s visa

application. Like the delegate, the Tribunal would give this consideration significant
weight in favour of non-refusal.”**

124 A2, page 151, para [10].
125 |pid.

126 A2, page 151, para [10].
127 |pid.

128 A2(c), para [6].

129 |pjd.

130 A2, p 27, para [122].
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The corresponding contention appearing in the Respondent’s SFIC is that “...it is open to
the Tribunal to find that this consideration weighs in favour of non-refusal of the Applicant’s
visa”.13! This submission is predicated on four things. First, an acceptance that the Applicant
is connected to minor children in Australia. Second, that any such connection has been
adversely impacted by him being in either immigration detention or prison on a continual
basis since 2013. Third, with the possible exception of his two stepchildren, his relationship
with the remaining three children is non-parental. Fourth, were the Applicant to be granted
the subject visa and to subsequently commit further offences, that conduct will negatively

impact the relevant children pursuant to paragraph 8.3(4)(c) of the Direction.

The Applicant’s evidence

In his most recent statement dated 22 June 2022, the Applicant confirms the currency of
his relationship with Ms CA. he says they communicate daily through electronic and
telephonic means. He is of the view that “...[Ms CA] continues to love me very much.”33 He
refers to his maintenance of a “...close, loving, and ongoing relationship with Child P and
Child K...”*** with whom he also speaks daily through electronic and telephonic means. He
says that he maintains a keen interest in their scholastic progress and in their extracurricular
activities and friendships. He makes it clear that:

“[7] Although | am not the biological father of [Child P] and [Child K], | continue to

consider these children as my own. [Child P] addresses me as his father. Although
[Child K] does not actually call me dad, we have a father and daughter relationship.

[8] | have provided parental advice to [Child K] on countless occasions over the
years. For example, in more recent times, [Child K] was considering leaving school
to work full-time at [workplace removed]. | advised [Child K] that although it would
be good for [Child K’s] development to work at [workplace removed] on a casual
basis, that it would be better for [Child K] to advance her education. [Child K] is a
smart young girl who also has talent on the sporting field in football and soccer. *3®

Further in his statement, the Applicant says “...| also continue to maintain a loving and
ongoing relationship with my mother, sisters and my nephews in Australia.”* He refers to
the ailing health of his mother which includes difficulties with mental health issues, heart

problems and blood pressure. He confirms that he regularly speaks with his sisters via

181 R3, p 25, para [94].
132 A3, pages 2-5.

133 |bid, p 2.

134 |pid.

135 |id, p 2-3.

136 |pid, p 3.

PAGE 82 OF 122



181.

182.

183.

electronic and telephonic means. He says that he maintains “...a close and loving
relationship with my nephew, [Child S]. It is my moral and religious duty to play a vital role
in the life of [Child S] (noting that his biological father, being my brother, sadly passed
away).”®” He bases this belief on him being “...the only remaining male figure in the

immediate family that can assume a fatherly role for Child S."38

According to the Applicant’s abovementioned statement:

111] [Child S] enjoys speaking to me on the telephone about a broad range of topics
from computer games to the plants in my mother's garden and other topics related
to sports and the future. [Child S] is a good child that really needs a father figure in
his life on a closer physical basis. | am unable to provide that role while being
detained in immigration detention. *3°

Finally, the Applicant refers to the two children of his Sister FA — Child A and Child C. He
says that he speaks to these children “...approximately twice per week, especially when
they come to visit my mother.”*° He says that he would like to play “...an important uncle
role to these children if released into the Australian community. | love my sister deeply and

want to be a proper uncle to her children.”4!

In his oral evidence, the Applicant largely repeated his written evidence with regard to the
two children of Ms CA. He spoke of a “...very very close bond with [Child K]..."**? He says
that he speaks with Child K “...almost every day...”*** With reference to Child P, the
Applicant confirmed that “...he never met or seen his dad before...So, he thinks I'm his dad
and we’ve got a very close relationship...”*** With further reference to Child P, the Applicant
was asked “How do you perceive [Child P]” to which the Applicant replied “Well, | see him
as my own son”.}** The basis of this belief, said the Applicant, was “...I've always wanted
tfo have kids and because I've been in jail and detention centre for so long | haven’t had a

chance to have kids and have a family, you know.”46
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In his oral evidence, the Applicant spoke of his relationship with Child S — the child of his
widowed sister-in-law. He said the following:

“DR DONNELLY: | see. And what kind of relationship, if at all, do you have with
[Child S]?

APPLICANT: Well, me and [Child S] kind of, you know, we’ve got a very very close
relationship I'd say with him and after — even before that when his dad passed away
we were — like | was always calling them and talking to him and everything but then
after his father passed away then he got really really like emotional attachment to
me..."%

The Applicant spoke of his “cultural and religious” obligation to play a fatherly role in the life
of Child S:

“DR DONNELLY: And if you were released into the Australian community what kind
of relationship do you want to have with [Child S]?

APPLICANT: Well, | have to be — | have to be there for him in my cultural and
religion. It’s — like after your dad passes away your uncle is become a father figure
for you, you know. So, it’s my duty to look after him and support him all the way and
be there for him and take care of him.

DR DONNELLY: Thank you. Just so it’s clear to me, you mentioned it’s your cultural
— | think you used the word cultural and religious, just | want you to just expand upon
that. What do you mean by that?

APPLICANT: Well, I am from Afghanistan and we are of a Muslim background, you
know, and so then like it’s my religion is Islam and in Islam religion there’s rules that
say that, you know, if that my — if the father has passed away then | — the brother —
the brother is alive he have the responsibility to look after their — his children and his
wife, 148

The evidence of the other witnesses around the extent of the Applicant’s
connection to the five relevant children

Sister RA

The Applicant’s Sister RA has provided written evidence. Her latest statement was made
on 29 May 2022.1*° She is his younger sister and holds a Bachelor of Social Work degree.
She confirms that “[The Applicant] is now the only remaining male figure in the immediate
family unit.”*° With specific reference to the relevant children, Sister RA said the following

in her statement;
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110] | confirm that [the Applicant] continues to maintain a close and loving
relationship with our three nephews: [Child A] (aged 11); [Child C] (aged 9); and
[Child S] (aged 5). [The Applicant] is like a father figure to these children as the head
of our family. [Child S] is the son of [Brother MO], one of our brothers who died in
2020.

[11] [The Applicant] has continued contact with our nephews through the telephone
and videocalls, especially when our nephews are at my place of residence. | know
[the Applicant] loves the children very much and wishes to play a vital role in the
lives of [Child A], [Child C] and [Child S] in the future. %!

Sister ZE

The Applicant’s Sister ZE provided both oral and written evidence for the hearing. Her latest
written statement was made by way of statutory declaration on 22 March 2020 and appears
in the material.*>? In this statement, Sister ZE says “... fthe Applicant] tells me he wants to
settle down with his family with Ms CA and take care of his stepchildren and be there for
us.”%® The remainder of this statement does not make any reference to the remaining three

relevant children, P, K and S.

In her oral evidence, Sister ZE spoke of the family being a “...close-knit family. We always
talk to him on the phone. We all have the same relationship. We either message each other
or talk to each other on the phone. And so everyone else in the family does the same as
well.”>* She was asked to expand on this during her evidence in chief:
“DR DONNELLY: So, you’ve mentioned the word, “we”. Could you just perhaps list
who those people are?

SISTER ZE: Yes, sure. So, my mum, my sister [Sister RA], my sister [Sister FA], my
nephews [Child A] and [Child C], my brother in law [Mr YA], my sister in law [Ms ZA],
and my nephew [Child S].

DR DONNELLY: All right - - -?
SISTER ZE: And his fiancée and stepchildren as well.

DR DONNELLY: Okay. And so you said that you speak to your brother on the phone
and text each other. And you also said that there was - the family unit was a close
knit family. So what’s the nature of communication between your brother and the
family unit? Is it the same or is it a little bit different?

SISTER ZE: No, it’s the same - we always - they always contact - he - what is it
called - we all - me, my mum and my younger sister, and [Child S] and my sister, we
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live in the same house. So when he calls at night time, we will always talk to each
other. So, before we go to bed Mum talks to [the Applicant] and we all come and
have a chat and then we just go off and - yes.”>®

189. In her oral evidence, Sister ZE also described the Applicant’s relationship with his nephew,
Child S thus:

“DR DONNELLY: Thank you. And, as best you can describe, what kind of
relationship does your brother have with [Child S], your nephew?

SISTER ZE: They’re very close. [Child S] actually asked my mum every night to give
my brother a call before he goes to sleep.

DR DONNELLY: Right. And do they speak in the evening?

SISTER ZE: Yes, yes, they do. Yes. He talks to him actually for a while. For a five
year old, he keeps the chat going quite well.

DR DONNELLY: | see. Has your brother spoken to you otherwise about his
relationship with [Child S]?

SISTER ZE: Sorry, | don’t understand that. Can you rephrase?

DR DONNELLY: Sure, sure. I'll rephrase the question. Has your brother spoken to
you about any future plans he has for [Child S] if he’s released into the community?

SISTER ZE: Yes. Yes, he does. So, my - we - like | said, we’re a pretty close-knit
family. We - like my brother [Brother MO’s] ... dream was that his son like has the
best life and he created that for him before he passed away but we’ve always talked
about continuing better and being able to provide whatever we can. Me and [the
Applicant] and the rest of the family have always planned on supporting [Child S] in
like growing and, you know - like we’re not going to be able to like replace his father’s
position but we can only - we will do whatever we can to provide for him so he doesn’t
feel like he doesn’t have a father.”%

190. Sister ZE described the role the Applicant will be expected to assume upon a physical return

to the family:

“DR DONNELLY: This might be a difficult question to answer, if you can’t answer it
that’s okay. Since your two brothers tragically are deceased, where does your
brother [the Applicant] sit in the family hierarchically? Does he sit somewhere special
in the family or not?

SISTER ZE: He does. Like | said at the beginning, like [the Applicant] ... has always
had a high position in the family. He - he’s been the fatherly figure. He sacrificed his
childhood to work and, you know, be the breadwinner of the family and like bring us
to Australia and then he wasn't really able to have the childhood we were able to
have. Like he has provided all that for us and he was never able to have any of those
himself.”>’
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Finally, Sister ZE was asked about her knowledge of the extent of the Applicant’s
relationship with his stepchildren, children K and P. She said that the Applicant “...falks to
her [Ms CA] kids and they are always on the phone as well. They are always in contact.”
She added:

“DR DONNELLY: And you said that they’re always on the phone, so could you give

me some examples, if you're able to, of the nature of the relationship between your
brother and [Child P] and [Child K]?

SISTER ZE: | believe [the Applicant] plays a fatherly - fatherly role for them as well
and they - yes.

DR DONNELLY: You say that he plays a fatherly role, what makes you say that?

SISTER ZE: [Child P] is really attached to [the Applicant]. He always talks to him
and then [the Applicant] asks him what he done throughout the day at school and
just - yes.

DR DONNELLY: What about [Child K]?

SISTER ZE: Yes, [Child K] ...talks to [the Applicant] all the time as well, so she
always does come to him for advice and, you know, if she - I don’t know, if she needs
support with something, she just comes and has - has a chat with [the Applicant]
(indistinct) - yes.”%®

Sister FA

The Applicant’s Sister FA has provided four statements through the various iterations of this
matter. The latest of those statements appears in the material and was made on 20 June
2022.1%° She speaks of continuing to have a close, loving and ongoing relationship with the
Applicant with whom she speaks about three times a week.'®® She confirms that both she
and her husband [Mr YA] would like the Applicant “...to play an important uncle role in their
[sic] lives of our children. Both [Child A] and [Child C] would be happy to have [the Applicant]

around more. [The Applicant] loves my children very much. The feeling is mutual.”6?

In this statement, Sister FA goes on to refer to the Applicant’s relationship with Child S and

says the following:

19] The whole family really needs [the Applicant] to rejoin the family unit as a matter
of urgency. Our nephew, [Child S], would really benefit from having a close family
male figure in his life more fully. [Child S] and [the Applicant] are close. This
relationship developed even stronger since [Child S’s] father tragically died.
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[10] [Child S] speaks regularly to [the Applicant] on the telephone. However, that is
obviously different from face-to-face contact. It is not in the best interests of [Child
S] and my children for [the Applicant] to remain detained indefinitely in immigration
detention. If [the Applicant] were released into the Australian community, he could
provide closer emotional and practical support to the children. [the Applicant] could
also work and support the family.”®2

Sister FA also mentioned the nature and extent of the Applicant’s relationship with his

stepchildren, K and P. In her statement she said:

‘[11] I also confirm that [the Applicant] remains in a loving relationship with [Ms CA].
As | understand, [the Applicant] speaks to [Ms CA] and their children (P and K) daily.
[the Applicant] is committed to providing his partner and their children with
emotional, financial, and practical support in the Australian community. %3

In her oral evidence, Sister ZE confirmed that her husband has a close relationship with the

Applicant. With reference to her two children, A and C, she confirmed that:

‘DR DONNELLY: What relationship does your brother, [the Applicant], have with
your children?

INTERPRETER: They have a very - they love their uncle and they really like their
uncle to be with them and they speak to their uncle two, three times per week and
their uncle talk to them on the phone and (indistinct) them and ask them about sports
and what they do and they really - they ask him - ask about him and they want him
to be with us and they love him. 64

Further in her oral evidence she was asked about the extent of the Applicant’s relationship
with his nephew, Child S, who is the son of his deceased brother. She said this:
“DR DONNELLY: Yes, thank you for that. What relationship does [the Applicant]
have, if at all, with your nephew, [Child S]?

INTERPRETER: He’s really connected to his uncle and he talks to him all the - he
talks to him all the time on the phone and since he lost his father, he’s more
connected to [Child S]. And she want to continue now. He’s really connected to [the
Applicant] and he likes [the Applicant] to be with our family and he ask about him
from his mother.”%°

Finally, Sister FA was asked about the relationship between the Applicant and Ms CA and

the resulting extent to which he has a connection with her children. This is what she said:

“DR DONNELLY: Do you know whether your brother, [the Applicant], is in a
relationship with anyone?
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INTERPRETER: He is. Yes, he’s in relationship with [Ms CA] and he loves his wife
and her family and he feel he’s responsible for his family.

DR DONNELLY: Do you know whether [Ms CA] has any children?

INTERPRETER: Yes, [Ms CA] has - she has two children and her children are really
connected to [the Applicant], they love [the Applicant].

DR DONNELLY: How does she know that?

INTERPRETER: We are - like, [Ms CA] is coming to our family, she’s coming to our
family on, like, visiting, and we visit them and she’s part of our family and we are
really close. "¢

Ms CA

Ms CA is the Applicant’s de facto partner and, for the instant hearing, she provided both
oral and written evidence. Her latest written statement was made of 29 May 2022 and
appears in the material.**” Her previous three statements were respectively made on 9 May
2020,'%8 11 September 2021,%° and 20 March 2020.17° In the latest of her four statements
(made on 29 May 2022), she identifies the Applicant as “my partner”.}’* She says that:
“[4] | remain in a committed and loving relationship with my partner. My partner and
| continue to stay connected through the telephone and video calls. | love my partner

very much. | also know that my partner loves me very much. | support my partner’s
bid to be release from immigration detention.”"?

With specific reference to her two children from a previous relationship, Child P and Child K,
she said this in her written statement:
6] | confirm that my partner continues to have a positive and ongoing relationship
with my children, [Child P], and [Child K]. When | speak to my partner on telephone
and videocalls, my partner is constantly interested to know how the children are

doing. My partner has genuine love, dedication and commitment not just to me, but
my children.”"

Finally, in her statement she speaks about the nature and extent of the contact between

her, her children and the Applicant: “...I continue to have daily telephone and videocalls
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with my partner. My children often join in those calls. The nature of our calls is always warm

and loving.”™"

In her oral evidence, she was asked about the nature of the relationship between the
Applicant and Child K and the extent to which the Applicant plays some type of fatherly role
in her life:

“DR DONNELLY:: Starting with [Child K], first, could | get you to describe, in a bit
more detail, the nature of the relationship between your daughter and [the
Applicant]?

MS CA: Yes. They're always - they're always talking, you know, engaging with
everything like from schooling to the things that she gets up to. You know, he just
gives her advice with lots of things. You know, she confides in him as well, with a lot
of her - some things that she may be going through, you know. But, yes, so he’s
constantly on the phone with her, on video call or voice call.

DR DONNELLY: [the Applicant], he’s not the biological father of [Child K]?
MS CA: No, he’s not.

DR DONNELLY: So notwithstanding that fact, what kind of role does [the Applicant]
play for [Child K]? How would you perceive the relationship?

MS CA: | would perceive it like a father - he’s like a father figure, you know, with the
advice, you know, the things that he talks to her about. Yes. Since dad has been
absent.

DR DONNELLY: How long has her father been absent for?

MS CA: Well, 'm not going to say he’s been fully absent, but he’s not there as often
as he should be, as a dad. So, yes, and that’s been since [Child K] was about months
old, so obviously the last four years and me and [the Applicant] have been together
he’s, yes, he’s played that role.”"®

Next, Ms CA was asked about the extent of any fatherly role played by the Applicant in the
life of her other child, Child P. She responded thus:

“DR DONNELLY: All right. You mention you have another child, sorry, what’s the
other child’s name again?

MS CA: So his name’s [Child P].
DR DONNELLY: How old is [Child P]?
MS CA: [Child P] is six.

DR DONNELLY: Six. Can you give me some examples of the relationship between
[the Applicant] and [Child P]?

174 |pid, p 2, para [9].
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MS CA: Well, [Child P] actually thinks that [the Applicant] is his dad, he calls him
dad all the time he speaks to him and things like that, but he also shares the same
kind of - well, | think more of a relationship with [Child P], you know, because he
thinks that’s his dad and stuff like that. So he’s always speaking to him, you know,
talking about schooling as well, things that he wants to do, or that he’s done when
he gets out, yes.”®

Ms NS

Ms NS is the Applicant’s mother. She provided both oral and written evidence to the instant
hearing. Her latest statement appears to be the one she made on 22 March 2020 and it
appears in the material.’’ In this written statement, Ms NS confirms that if returned to the
Australian community the Applicant “...will be living with his fiancé, [Ms CA] and his
stepchildren.”’® She says the Applicant has abandoned his past anti-social peer group
connections and that the “...only contacts that he wants is his family, his fiancé, his two

stepchildren and the service providers.™®

During her oral evidence, Ms NS was asked about the nature of the Applicant’s relationship
with Ms CA and, by implication, his relationship with the two stepchildren, P and K. This is
what she said:

“DR DONNELLY: Does she know whether [the Applicant], has a relationship with

any woman in Australia?

INTERPRETER: Yes, [Ms CA], his wife.

SENIOR MEMBER: How would she describe the relationship with his wife and [the
Applicant]?

INTERPRETER: They are badly in love with each. [Ms CA’s] phone is connected
remotely to [the Applicant’s] phone. She can hear his breathing even when she is
going to sleep.

DR DONNELLY: Well - and does [Ms CA] have any children?
INTERPRETER: Two.

DR DONNELLY: And what relationship does [the Applicant] have with [Child P] and
[Child K]?

INTERPRETER: Yes, [Child P] and [Child K] is like his children, his own children.
DR DONNELLY: Can she give some examples of why she says that?
INTERPRETER: What do you mean?
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DR DONNELLY: So she’s given evidence that [Child P] and [Child K] are like his
own children. What makes her say that?

INTERPRETER: Yes, because [Ms CA] is his wife, what - it doesn’t really matter if
her children is from other father but because she is his wife and her children as his
children, there is no difference.

Finally, Ms NS was asked about the extent of the Applicant’s relationship with his nephew
and child of his deceased brother, Child S. This is what she said in her evidence:

“DR DONNELLY: And what relationship does [the Applicant] have with [Child S]?
INTERPRETER: Yes, [the Applicant] is [Child S’s] uncle.
DR DONNELLY: And what kind of relationship do they have?

INTERPRETER: Yes, they are too close to each other. They are very close. There
is - there is a backyard there in our house. There are roses and there is orange tree
and he doesn’t want to (indistinct) to take the oranges off the tree. He says | don’t
have a father. We have to wait for my uncle to come back and then we will have the
oranges together.”8!

Application of factors in paragraph 8.3(4) of the Direction to the relevant children

| feel compelled to provide the following explanatory commentary prior to an application of
paragraph 8.3(4)'s sub-paragraphs. | am mindful of the Respondent’s abovementioned
submission that the Applicant has been in a state of continued and ongoing removal from
the Australian community since March 2013 and, on that basis, it is said by the Respondent
that “Many of the children in question were born whilst the Applicant was in custody..."'®
To my mind, it would be unsafe to arbitrarily dismiss the application of any of the following
sub-paragraphs from having application to the instant facts as a result of the Applicant’s
physical absence from the lives of the relevant children. There are two reasons for this.
First, the Applicant had no say in which immigration detention facility he would be placed
in. His family is based in Adelaide and he was taken into immigration detention in Western
Australia. It is more likely than not that his family, including the relevant children, would have
probably visited him (subject to COVID-19 restrictions) if he were in immigration detention

in the Adelaide area.

Second, it is simply too arbitrary a contention to make such that a person’s physical absence

from the life of a relevant child precludes any meaningful discussion about the application
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of any of the sub-paragraphs in paragraph 8.3(4) of the Direction. While the Applicant was
physically absent when most of the relevant children were born does not necessarily mean
that they do not know him and that he has not played a role in their lives via other means.

Sub-paragraph (a): there seems little to cavil with the proposition that there has been a
certain duration and parental nature to the relationship the Applicant has with his two
stepchildren, P and K. It is clear that the Applicant is vitally concerned with Child K’s general
welfare and career trajectory. The Applicant is the only father that Child P has known. While
it can be accepted that there have been long periods of absence or limited meaningful
contact between the Applicant and those two stepchildren, that absence cannot be safely
relied upon to dispel the presumption that the relationship between the Applicant and these

two children has been both durable and parental.

The position in relation to Child S is broadly similar to that of the two stepchildren. Child S’s
father died in May 2020. There is both a religious and cultural imperative upon the Applicant
to assume a significant parental role in the life of Child S. It would be astonishing (and
indeed insulting and offensive to the culture of the Applicant and his family) to suggest that
this “assumption of family leadership” role is something that the family has concocted as a
means of attracting weight to various components of the Direction. The evidence is very
strongly supportive of a finding that the Applicant has already played a parental role in the
life of Child S and that he has a religious and cultural duty to fortify that relationship upon a

return to the community.

The two children of Sister FA, Child A and Child C, are, obviously, primarily parented by
their biological parents. The nature of both the past and future relationship between the
Applicant and these two children will, by definition, be that of the loving and caring uncle.
There is little to dispute the suggestion that there has been a certain duration to his
relationship with these two children thus far in their lives and, on the evidence of Sister FA,

there is nothing to suggest that this “uncle” relationship will not be maintained into the future.
This sub-paragraph (a) militates very strongly in favour of a finding that it is in the cumulative

best interests of the five relevant children for this Tribunal not refusing to grant the visa

sought by the Applicant.
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Sub-paragraph (b): | am satisfied that the evidence of each of the abovementioned six
witnesses (including that of the Applicant) confirms a finding about the significant extent to
which the Applicant is likely to play a positive parental role in the lives of each of the three
specific children comprising his two stepchildren, K and P, and his fatherless nephew, Child
S. There is a very strong likelihood he will continue his parental role in the lives of the two
stepchildren. This strong likelihood is paralleled in the case of Child S due to religious and
cultural imperatives upon the Applicant to retain and develop that role with that child. There
is something in the order of 19-20 cumulative parenting years until all of these three children
attains the age of 18. There is nothing in the material in the form of any court order or similar
document conditionalizing the Applicant’s right or capacity to play a positive parental role in

the lives of these three children.

By definition, given his family connection with the two children of Sister FA as their uncle,
the extent to which the Applicant can play a positive parental role in their lives is different to
the role he will play in the lives of the other three children. There is nothing to suggest that
Sister FA and her husband would deny the Applicant the opportunity of playing some kind
of future quasi-parental role in the lives of the two subject children, A and C. There is
something like 16 years of time until both of these children attain 18 years and there is
nothing in the form of a court order or similar document impeding the Applicant’s access to,

and contact with, these two children.

The evidence points to a finding that this sub-paragraph (b) militates very strongly in favour
of a finding that it is in the cumulative best interests of the five relevant children for this

Tribunal not refusing to grant the visa sought by the Applicant.

Sub-paragraph (c): this sub-paragraph refers to the impact of the Applicant’s prior conduct
has had, and the impact that any future conduct will have, in terms of any negative impact
on any of the five relevant children. As best as | understand the evidence, with the exception
of Child K, none of the remaining four children had anything to say about any such negative
impacts being experienced by them. The evidence of the adult witnesses is similarly silent
on this question. | am mindful that Child K has provided two written statements which appear

in the material.'®® Neither of those statements make any reference to the questions

183 R1, pages 589-590 — statement made 9 August 2021; A3, pages 94-98 (undated).
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contemplated by this sub-paragraph (c). Accordingly, this sub-paragraph (c) is not relevant
to the assessment of any weight allocable to this Primary Consideration 3.

Sub-paragraph (d): there seems little to cavil with the proposition that all five of the children
would experience adverse effects were they to be physically separated from the Applicant
for a further prolonged period. This is particularly the case with his two stepchildren and his
fatherless nephew, Child S. While it can be accepted that the Applicant has maintained
contact with the children via telephonic and electronic means during his time in immigration
detention, he has not had the opportunity of physical contact with them while in immigration
detention because he has been detained in Western Australia, some several thousand

kilometres from where the children are located in the Adelaide area.

That said, it is not unreasonable to suggest that if the Applicant were removed to
Afghanistan, he would be able to maintain some measure of connectivity with the children
in Australia via telephonic and electronic means. | am of the view (and | find) that a
permanent physical separation of the Applicant from, specifically, the two stepchildren and
Child S, would have a significant and profound effect on them. In a similar but slightly less
substantial way, Sister FA’s two children (A and C) would be adversely affected by the
physical removal of a known uncle from their lives. This sub-paragraph (d) therefore
militates very strongly in favour of a finding that the cumulative best interests of the five

relevant children for this Tribunal to not refuse to grant the visa sought by the Applicant.

Sub-paragraph (e): it is plain from the evidence that Sister FA’s two children (A and C) are
primarily parented by herself and her husband, Mr YA, in their capacity as their biological
parents. As against that, both of these children know the Applicant as their uncle and there
is little to cavil with the suggestion that they (Sister FA and Mr YA) would welcome a level

of parental or quasi-parental involvement by the Applicant in the lives of their children.

The primary weight or relevance of this sub-paragraph (e) is to be found in the nature of the
Applicant’s relationship with his two stepchildren (K and P) and his fatherless nephew,
Child S. It is plain from her evidence that Ms CA expects the Applicant to assume a
prominent father/parental role in the lives of the two stepchildren upon a return to the
community. While his biological mother may primarily parent Child S, there is both a
religious and cultural imperative upon the Applicant to assume and maintain a fatherly role
in the life of Child S given that this Child’s father was lost to him in May 2020.

PAGE 95 OF 122



220.

221.

222.

223.

| am accordingly of the view that this sub-paragraph (e) militates very strongly in favour of
a finding that it is in the cumulative best interests of all five relevant children that this Tribunal
to not refuse to grant the visa sought by the Applicant.

Sub-paragraph (f): as best as | understood the entire scope of the material, with the
exception of the abovementioned two written statements from Child K, there are no other
known views of any of the remaining four children. It is fair and reasonable to suggest that
the remaining four children are too young to reliably provide any such views. In the first of
her two written statements (the one dated 9 August 2021), Child K says the following things
in the event of the Applicant’s permanent removal from Australia:
“My little brother believes that [the Applicant] is his dad and | see the way they are
together, it really warms my heart. | would be very heartbroken and devastated if he
wasn’t able to come home to us. | feel as though | would lose a piece of me, not only
because the bond we share but the bond my little brother also shares with him. I just
want my step dad [the Applicant] to be able to come home to his family and us so

we can be able to fulfill everything we have ever talked about and so we can all
move on to our next chapter in life.”84

In the second of her two statements, Child K made the following comments about how she
would feel in the event of the Applicant’s permanent removal from Australia:
“[The Applicant] and his family have been one of many blessings that has happened
to our family and | don’t want him to be sent back to his country because it would be
heartbreaking and very upsetting as we have built a very special and close bond
and my little brother also believes that [the Applicant] is his dad. | just want for [the

Applicant] to be able to come home to his family and us so we can all move on to
our next chapter in life.”8

Based upon the direct written evidence of Child K (albeit not tested in cross-examination),
plus the evidence of the adult withesses who spoke of how the children would feel if the
Applicant were permanently removed from their lives on a physical basis (which evidence
should be received with some level of caution given that it was not provided by the children)
I am of the view that this sub-paragraph (f) militates strongly in favour of a finding that it is
in the cumulative best interests of all five relevant children this Tribunal to not refuse to grant

the visa sought by the Applicant.

184 R1, p 590.
185 A3, page 97-98.
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Sub-paragraph (g): there is nothing in the material to indicate that any of the children have
been, or could be, at risk of being subject to or exposed to family violence perpetrated by
this Applicant. Similarly, there is no evidence that any of the children have been abused or
neglected by the Applicant in any of the ways contemplated by this sub-paragraph. It is not
relevant to the assessment of any weight allocable to this Primary Consideration 3.

Sub-paragraph (h): there is nothing in the material to indicate any of the five relevant
children have suffered or experienced any emotional trauma arising from the Applicant’s
unlawful conduct in Australia. It is not relevant to the assessment of any weight allocable to

this Primary Consideration 3.

Findings about the relevant minor children

There is clearly a delineation between the relevance of, and weight allocable to, the best
interests of the three minor children comprising the Applicant’s two stepchildren (P and K)
and his nephew, Child S, compared to weight allocable to Sister FA’s two children (A and
C). That said, there is little to cavil with the suggestion that, in cumulative terms, the
Applicant will play a parental (or quasi-parental) and close role with all of the five children
due in no small reason to the religious and cultural imperative upon him to assume a “head
of the family” role in the circumstances of being the sole and remaining adult male figure in
his nuclear family. Similarly, the closeness of the family is such that at least some measure
of parental and similar responsibility will, in all likelihood, devolve to the Applicant in one
way or another and in different ways with reference to each of the five children. Accordingly,
the best interests of these five children — in the unique circumstances of this case — are one
of its most compelling features such that it warrants the allocation of significant weight to

this Primary Consideration in favour of the Applicant.

Conclusion: Primary Consideration 3

| have had regard to the relevant and applicable factors in paragraph 8.3 of the Direction as
those factors relate, in particular, to the Applicant’s two stepchildren and Child S. | have had
similar regard to the extent to which those factors relate to Sister FA’s two children (A and
C). Having regard to the cumulative strength represented by the relevant and applicable
sub-paragraphs in paragraph 8.3(4) of the Direction to all five children, | find that this
Primary Consideration 3 weighs very heavily in favour of a finding that this Tribunal should

not exercise its power to refuse the subject visa sought by the Applicant.
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PRIMARY CONSIDERATION 4: EXPECTATIONS OF THE AUSTRALIAN COMMUNITY

The Direction makes clear that the expectations of the Australian community apply
regardless of whether the non-citizen poses a measurable risk of causing physical harm to
the Australian community.*®® The Direction further explains:
“This consideration is about the expectations of the Australian community as a
whole, and in this respect, decision-makers should proceed on the basis of the

Government’s views as articulated [in paragraph 8.4(1)—(3) of the Direction], without
independently assessing the community’s expectations in the particular case.”?’

With reference to the propositions in paragraph 8.4(1) of the Direction, the architecture of

this sub-paragraph can, to my mind, be expressed thus:

@) the Australian community expects non-citizens to obey Australian laws while in

Australia; and
(b) as a horm, where a non-citizen has either:
o breached the expectation in the immediately preceding sub-paragraph (a); or

o there is an unacceptable risk that the non-citizen will breach the expectation

in the immediately preceding sub-paragraph (a);

— then, the Australian community expects that the Australian government will not

allow such a non-citizen to enter or remain in Australia.

In addition to the guidance provided by paragraph 8.4(1) of the Direction, paragraph 8.4(2)
of the Direction directs that a visa cancellation or refusal, or non-revocation of the mandatory
cancellation of a visa, may be appropriate simply because the nature of the character
concerns or offences are such that the Australian community would expect that the person
should not be granted or continue to hold a visa. In particular, the Australian community
expects that the Australian Government can and should refuse entry to non-citizens, or
cancel their visas, if they raise serious character concerns through conduct, in Australia or

elsewhere, of the following kind:

(@) acts of family violence; or

186 Direction No 90, para [8.4(3)].
187 |pid, para [8.4(4)].
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(b)

(©)

(d)

(€)

(f)

causing a person to enter into, or being party to (other than being a victim of), a forced
marriage;

commission of serious crimes against women, children or other vulnerable members
of the community such as the elderly or disabled; in this context, ‘serious crimes’
include crimes of a violent or sexual nature, as well as other serious crimes against
the elderly or other vulnerable persons in the form of fraud, extortion, financial
abuse/material exploitation or neglect;

commission of crimes against government representatives or officials due to the
position they hold, or in the performance of their duties; or

involvement or reasonably suspected involvement in human trafficking or people
smuggling, or in crimes that are of serious international concern including, but not
limited to, war crimes, crimes against humanity and slavery; or

worker exploitation.

I am not of the view that the Applicant’s unlawful conduct in Australia falls within any of the

immediately preceding categories described in sub-paragraph 8.4(2)(a)-(f) (inclusive) of the

Direction. Thus, the nature of the Applicant’s offending does not engage any of these sub-

parag

gover

The fi

raphs giving rise to a deemed Australian community expectation that the Australian

nment can and should refuse the grant of the visa sought.

nal question is whether there are any factors modifying the Australian community’s

expectations. This question is informed by the principles in paragraphs 5.2 of the Direction.

Thep

(@)

(b)

(©)

ertinent principles, to my mind, comprise the following:

Australia has a low tolerance of any criminal or other serious conduct by visa

applicants or those holding a limited stay visa;

the Australian community has a low tolerance of criminal or other serious conduct
by non-citizens who have been participating in, and contributing to, the Australian

community for only a short period of time;&

Australia may afford a higher level of tolerance of criminal or other serious conduct
by non-citizens who have lived in the Australian community for most of their life, or

from a very young age;®°

188 Dire
189 Ipid.

ction No 90, para [5.2(4)].
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(d) the nature of a non-citizen’s conduct, or the harm that would be caused if the conduct
were to be repeated, may be so serious that even strong countervailing
considerations may be insufficient to justify a visa outcome that is not adverse to the

non-citizen.**°

First, with reference to the abovementioned sub-paragraph (a), this Applicant seeks a visa,
and as such, falls within the category of ‘visa applicant’ for the purposes of the above-
mentioned sub-paragraph (a). Accordingly, Australia would have a low tolerance of the
Applicant’s criminal history in Australia.

e term, “limited stay visa” is not defined in the Act. However, the Act does classify visas into
particular categories. Section 30 of the Act contemplates both (1) “permanent” visas, which
permit a right to remain, “indefinitely”; and (2) “temporary visas”, which provide a conditional
right to remain. “Limited stay”, as used in the Direction, seems to my mind, to be a reference
to non-permanent or, “temporary” visas. This Applicant seeks the grant of a protection visa,
so this principle described in the abovementioned sub-paragraph (a) does not apply to

determination of this application.

Second, with specific reference to the principle described in the abovementioned sub-
paragraph (b), | note the Applicant has, for all intents and purposes, resided in Australia on
a permanent basis since September 2006 when he arrived here as a 19-year-old. He is
currently 35 years old. He has some level of history of remunerative employment in
Australia.’®® Although he has not fathered biological children in Australia, he has assumed
a parental role for two stepchildren and otherwise plays a fatherly role for Child S together
with playing a beloved uncle role for the children A and C. His patrticipation in, and
contributions to, the Australian community have, in my view, not necessarily been “short”.
It therefore follows that the Australian community’s tolerance for this Applicant’s offending

is not lowered by this component of the principles in paragraph 5.2(4) of the Direction.

Third, with reference to the abovementioned sub-paragraph (c), the Applicant has resided
in Australia since 2006 having spent just under half his life here. However the language in

principle 5.2(4) of the Direction refers the non-citizens *...who have lived in the Australian

190 |pid, para [5.2(5)].
191 R1, p 329. See heading “Question 71 — Employment”.
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community for most of their life...". This Applicant was in the community from 2006 to 2013.
He has been removed from it on a continuous basis since 2013 in either criminal custody
or immigration detention. It therefore does not follow that the Australian community has a
higher than usual tolerance of criminal or other serious conduct committed by this Applicant.

Fourth, with reference to the abovementioned sub-paragraph (d), | am of the view (and do
find) that the balancing exercise between (on the one hand) the nature of the Applicant's conduct
or the harm that would be caused by the Applicant re-offending, and (on the other hand)
whatever countervailing considerations may work in his favour, is necessarily a principle
referrable to the Australian community’s expectations for present purposes. That said, the
Applicant’s conduct, while found to be very serious, does not necessarily rise to such a
magnitude as to dispel or quash any applicable countervailing considerations. This Applicant
does have significant countervailing considerations which | have sought (and will seek) to

enumerate in these reasons.

| therefore find that the Australian community’s expectations are, in the unique
circumstances of this case, not adversely modified such that the community has a lower
than usual tolerance of the criminal conduct committed by this Applicant. Be that as it may,
because of (1) his repeated breaches of the Australian community’s expectations; and (2)
his low to low-medium recidivist risk, | am of the view that the community would expect the

government should refuse this Applicant’s visa.

Conclusion: Primary Consideration 4

My consideration of the evidence around this Primary Consideration 4 leads me to the
finding that this Primary Consideration 4 carries a certain, but not determinative, level of

weight in favour of this Tribunal refusing to grant the visa sought by the Applicant.

OTHER CONSIDERATIONS

It is necessary to look at the Other Considerations non-exhaustively listed at paragraph 9

of the Direction.
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Other Consideration (a): International non-refoulement obligations

The parties are ad idem that this Other Consideration (a) is not relevant to determination of
the instant application.'®® This Other Consideration can therefore be put to one side and

rendered neutral.

Other Consideration (b): Extent of impediments if removed

Paragraph 9.2 of the Direction directs a decision-maker to take into account the extent of
any impediments that the non-citizen may face, if removed from Australia to their home
country, in establishing themselves and maintaining basic living standards (in the context

of what is generally available to other citizens of that country), taking into account:
@) the non-citizen’s age and health;
(b) whether there are any substantial language or cultural barriers; and

(© any social, medical and/or economic support available to that non-citizen in that

country.

The parties are ad idem that this Other Consideration (b) is not relevant to determination of
the instant application.'®® This Other Consideration can therefore be put to one side and

rendered neutral.

Other Consideration (c): Impact on victims

Paragraph 9.3(1) states that decision-makers must consider the impact of a s 501 or 501CA
decision on members of the Australian community, including victims of the non- citizen’s
criminal behaviour, and the family members of the victim or victims, where information in
this regard is available and the non-citizen being considered for visa refusal or cancellation,
or who has sought revocation of the mandatory cancellation of their visa, has been afforded

procedural fairness.

192 See Transcript, p 188, lines 45-47; p 189, lines 2-3; and p 203, lines 8-15; see also R3, Respondent’s SFIC, p 27, para
[100].
193 See A2, Applicant’s SFIC, p 32, para [148]; see also R3, Respondent’s SFIC, p 27, para [103].
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The parties are ad idem that this Other Consideration (b) is not relevant to determination of
the instant application.'®* This Other Consideration can therefore be put to one side and

rendered neutral.

Other Consideration (d): Links to the Australian Community

Paragraph 9.4 of the Direction requires that decision makers must have regard to an

Applicant’s links to the Australian community.

There are two factors which | must assess in determining the level of weight allocable to
Other Consideration (d). They comprise: (1) the strength, nature, and duration of ties to
Australia; and (2) the impact on Australian business interests if he cannot remain here. | will
consider each in turn. With specific reference to the first of these two factors, it should be
noted that paragraph 9.4.1 of the Direction has two components. The first of those
components compels a decision maker to take into account any impact of the instant
decision on the Applicant's immediate family members in Australia, subject to those
immediate family members meeting any of the criteria appearing in paragraph 9.4.1(1) of
the Direction. There is no reference in this specific paragraph to its application being
conditioned by the nature of the application before the Tribunal, that is, whether it involves
a decision pursuant to s 501(1) or (2) of the Act or whether such application relates to a
mandatory cancellation matter pursuant to s 501(CA) of the Act. Therefore, paragraph

9.4.1(1) of the Direction has application to the instant matter.

The second of the two components of paragraph 9.4.1 of the Direction requires decision
makers to have regard to “any other ties the non-citizen has to the Australian community”
plus the “strength, duration and nature of any family or social links” with other people in
Australia, subject to such people meeting the criteria contained in paragraph 9.4.1(2)(b) of
the Direction. The difference between this second component and the first component of
paragraph 9.4.1 is that the second one conditionalizes its application such that the extent
of a non-citizen’s strength, nature and duration of ties to those specific persons are only
required to assessed if the application before the decision maker involves an application “to

cancel a non-citizen’s visa or whether to revoke the mandatory cancellation of their visa.”

194 See Transcript, p 188, lines 46-47; and p 189, lines 1-2; see also R3, Respondent’s SFIC, p 27, para [105].
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The language of the second component makes no reference to its application in the review
of a decision involving s 501(1) of the Act.

Accordingly, | will predicate my discussion of Other Consideration (d) specifically around:

. paragraph 9.4.1(1) - strength, nature and duration of the Applicant’'s ties to

‘immediate family members in Australia”;

. paragraph 9.4.2 - “impact on Australian business” resulting from the Applicant’s

removal from Australia.

(1) Paragraph 9.4.1(1) - strength, nature and duration of the Applicant’s ties to
“immediate family members in Australia”

There seems little contest between the parties that the relevant immediate family members

falling within the auspices of paragraph 9.4.1(1) comprise:

. Ms NS — the Applicant’s mother;

Sister RA — aged 24 years'%;

) Sister ZE — aged 26 years'%;

) Sister FA — aged 37 years'¥’;

° Mr YA —the husband of Sister FA and, therefore, the Applicant’s brother-in-law
° Ms ZA — aged 28 years!®® — previously married to the Applicant’s now-deceased

brother, Brother MO*;

° Ms CA — current partner/wife of the Applicant (i.e., since 2018).

Ms NS

In her abovementioned written statement made on 22 March 2020, Ms NS speaks of
adverse impacts she will experience in the event of the Applicant’s removal. She says: "As

a result of my anxiety attacks, | have heart problems. My heart aches whenever | think about

195 A3, page 58, para [2].
196 |pid, page 51, para [2].
197 |pid, page 23, para [2].
198 R1, page 605.
199 |pid, page 593.
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the possibility of my son being deported.”® She adds that she did not have these health
issues prior to the Applicant’s current difficulties with his visa status. She speaks of the
Applicant being “...the backbone to our family. The whole family has a very close bond with
him...”?! Later in her statement, she says
“ love my son. If he is deported | do no think | will be able to live and to have the
capacity to carry on with my life. | will be extremely saddened and my health with

deteriorate as | am already taking medication for my health. | understand that what
he did in the past is unacceptable. %

In her evidence in chief, she spoke of potential catastrophic consequences for her in the
event of the Applicant’s removal:
“DR DONNELLY: Tell her that I'm sorry for asking this next question but | have to

ask the guestion. How would she feel if [the Applicant] could not come home soon
to the family house?

INTERPRETER: Yes, that number of people in the family (indistinct) and | will be
dead if he were not to come back home. We all got depression because of [the
Applicant]. His sister’s entire family are hopeful that he’ll be back home. %

She recounted the health difficulties she is currently having which she listed as “...blood
pressure...cholesterol, anxiety and diabetes.”** She agreed that she does receive practical
assistance with her day to day living requirements from her daughters but she went on to
explain how the Applicant could assist her if he was returned to the Australian community:
“INTERPRETER: Yes, | do. My daughters, actually they are home helping me with

the day to day living. | want [the Applicant] 100 per cent, | want him back home 100
per cent.

DR DONNELLY: Is that for help or just you want him back home?

INTERPRETER: Yes, | want him for everything. Yes, for my health, for the protection
of the family, for the well being of the family. | want [the Applicant] to be back home.
The devastated event that happened to us, we need him home. 2%

It is, to my mind, safe to find that the Applicant’s mother is ageing and is doing so with an
amalgam of relatively serious health issues. | accept the Applicant’s sisters — particularly
unmarried sisters — do provide day-to-day assistance for the Applicant’s mother. | think it is

safe to find that if released into the community, the Applicant will play an increasingly

200 A3, pages 43-46, para [10].

201 |pid, p 45, para [26].

202 |pid, p 47, para [49].

203 Transcript, p 141, lines 14-24.

204 |pid, line 30.

205 |pid, p 141, lines 40-44; and p 142, lines 1-3.
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important role in the management of his mother's welfare. | reach this conclusion by
reference to the totality of the evidence and, in particular, the religious and cultural
imperative on the Applicant to assume a patriarchal leadership role in his immediate family
upon a release to the community. Therefore, the Applicant has significant and lengthy ties
with his mother in Australia who | presume qualifies as a person within one of the categories
appearing in paragraph 9.4.1(1) of the Direction.?%®

Sister RA

As will be recalled, Sister RA did not give oral evidence at the hearing. However, in her
abovementioned written statement made on 29 May 2022%°7 she speaks of “...significant
adverse consequences for our family in Australia” in the event of the Applicant’'s removal.?%®
She notes that “A bad result before the Tribunal will cause further distress and sadness for
our mother.”? She speaks of the family being “...simply heartbroken by [the Applicant’s]
continued immigration detention. At least if [the Applicant] is at home our family will be able

to enjoy his emotional, financial and practical assistance.”°

While Sister RA did not give oral evidence, her evidence can be utilised in support of a
finding that the Applicant will play a pivotal role in the welfare of his mother upon a return to
the community. She is, of course, a member of the Applicant’'s immediate family and, in
accordance with her written evidence, it is safe to find she will be “...simply heartbroken...”
by the Applicant’s removal. Although she did not give oral evidence, it is safe to find that the
Applicant has a measure of strong and durable ties with Sister RA in Australia who |
presume qualifies as a person within one of the categories appearing in paragraph 9.4.1(1)

of the Direction.

Sister ZE

Sister ZE provided oral and written evidence for the instant hearing. In her statutory

declaration made on 22 March 2020, she speaks of not being able to work because “.../

206 Note to reader: It was not propounded by either of the parties that any of the impacted people to which | have referred in
this discussion Other Consideration (d) do not fall within one of the categories appearing in paragraph 9.4.1(1) of the Direction.
207 A2(b), pages 1-2.

208 |pid, p 2.

209 |pid.

210 |pid, p 1.
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have to take care of my mother as she is pensioner [sic] due to severe depression. Her
depression is linked to [the Applicant’s imprisonment].”?! In her written statement, she says
that in terms of the impact on her and the broader family in the event of the Applicant’s
removal:
“[37] | confirm that my mother’s condition will be uncontrollable if [the Applicant] is
deported to Afghanistan. It will be a trigger for her since my dad has passed away

[The Applicant] has been beside my mother to help her raise us and do everything
to provide for us. We have never felt like we didn’t have a dad.

[38] My whole family has put a pause into enjoying our life and [the Applicant] being
deported will leave the family heartbroken. It will be a big loss to the family.

[39] I will personally be distraught beyond words would explain if [the Applicant] was
to be deported. The bond | have with my brother is so strong it would break my heart
if anything happens to him. | have been impacted by [the Applicant’s] imprisonment
so much | would love for my family to be together one day | have experienced a
childhood without a father which was very painful | do not want my brother that raised
me like a father to be taken away from me. It is my biggest dream to see him get
married and have a family of his own. | truly believe he is deserving of another
chance. | would sincerely appreciate the member to understand what this will do to
my family if he was to be deported.”*?

In her oral evidence, Sister ZE told the Tribunal that she has partially completed a bachelor’s
degree in Social Work. She says that due to the pressure that accumulated upon the family
when the two brothers died in May 2020, she ceased her substantive studies and completed
a Certificate 11l in phlebotomy. She describes the Applicant as a “fatherly figure”?*® and that
“...everything he tells me is like — it means a lot to me.”?** She travelled from Adelaide to
Western Australia to visit the Applicant in either 2018 or 2019. This is what she said when
asked about the impact on her in the event of the Applicant’s removal:

‘DR DONNELLY: All right. And just the final question from me, if your brother was

unable to get his protection visa in Australia, how would that make you feel?

SISTER ZE: Honestly like I'm not even exaggerating, it will break me because | -
like | can’t imagine my brother being away from us. He’s already been away for so
many years. It just - it’s like - it breaks my heart. | - | can’t - like | can’t comprehend
him not being with us.”?*®

Sister ZE had clearly been adversely impacted by the Applicant’s absence from the family

unit. This has exacerbated since the death of the two brothers in May 2020. Sister ZE has

211 A3, p 51.

212 |hid, p 54.

213 Transcript, p 94, line 26.
214 |pid, line 30.

215 Transcript, p 97, line 18-23.
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had to step up into a more involved “family-care” type role for the family given the Applicant’s
physical absence. This has precluded her from completing her bachelor’s degree in Social
Work. | am satisfied the Applicant has very close and strong ties with Sister ZE for whom
he has acted, and continues to act, as a mentor. There is no doubting that she would be
devastated were he to be permanently removed from Australia. | am satisfied of the very
strong nature and duration of ties between the Applicant and Sister ZE in Australia who |
presume qualifies as a person within one of the categories appearing in paragraph 9.4.1(1)
of the Direction.

Sister FA

As mentioned earlier, Sister FA provided both oral and written evidence to the instant
hearing. In her written statement made on 20 June 20222 she spoke of her mother’s health
issues comprising “...high blood pressure, heart issues and mental health issues.”” In her
oral evidence, she confirmed (as | have mentioned earlier) that the Applicant and her
husband (Mr YA) have a close relationship.?*® In terms of the specific impact on her in the

event of the Applicant’s removal, she said the following:

“DR DONNELLY: If your brother was not granted the visa, how would you feel?

INTERPRETER: I will really become upset and - until now | lost two brothers and - |
lost two brothers and [the Applicant] should be with us and all these years [the
Applicant] was away from us, it was really really difficult for us. When [the Applicant]
is not with us, we feel lonely and we feel we have no-one else to rely on.?*°

Also in her oral evidence, Sister FA reiterated the impact any removal of the Applicant would

have on the mother:

“DR DONNELLY: Just finally, what relationship does your brother have with your
mum?

INTERPRETER: | apologise. She’s really really attached to [the Applicant], she
relies on [the Applicant]land because [the Applicant] was behind her as a supportive
- like a mountain, like a mountain behind her and all these years [the Applicant] was
away she really in contact with [the Applicant]and if [the Applicant] - if she doesn’t
speak one night with [the Applicant] she doesn’t feel - she couldn’t sleep very well
in that night and since [the Applicant] away her health has deteriorated and her

216 A3, pages 23-25.

217 |bid, p 23.

218 Transcript, p 113, 32.
219 |pid, p 114, lines 36-43.
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physical as well as psychological health was impacted and now she got a heart
problem and she got the blood pressure problem.”??

[Errors in original]

Sister FA has her own nuclear and immediate family. This is not to suggest or dispel the
ties she says she has had, and will have, with the Applicant in Australia. Having regard to
the totality of her evidence, | am satisfied the Applicant has a discernible strength, nature
and duration of ties with Sister FA (and her husband Mr YA) who | presume qualify as people
within one of the categories appearing in paragraph 9.4.1(1) of the Direction.

Ms ZA

As will be recalled, Ms ZA is the widowed sister-in-law of the Applicant who was formerly
married to the Applicant’s brother MO. She did not provide oral evidence at the hearing
before me, but there is a rather aged written statement from her in the material dated 7
September 2016 which, of course, pre-dates her husband’s death by some four years. Be
that as it may, in this statement she nevertheless says:
‘I married [the Applicant’s] brother [Brother MO] in May 2013 and arrived in Australia
in February 2014. By that time [the Applicant] was in prison and | didn’t know him

personally. But | have visited him twice at Port Augusta and | feel that | have come
to know him and can see why his family think so highly of him.

[The Applicant] has a good heart. | saw that as soon as | first met him. He was open
and interested, caring about me and my family, my pregnancy and our new child. |
saw goodness in [the Applicant], a family man. He was like a brother. 2!

As mentioned, Ms ZA did not give oral evidence at the hearing and her abovementioned
statement is now quite aged. It should be remembered that Ms ZA, by virtue of marrying the
Applicant’s now-deceased brother, was and remains his sister-in-law. | am satisfied that
she can be regarded as a member of his immediate family for present purposes. | have
already found that the Applicant does have and will have a close bond with Child S. It
logically follows that the Applicant does have, and will have, a measure of strength, nature
and duration of ties to Ms ZA in Australia who | presume qualifies as a person within one of

the categories appearing in paragraph 9.4.1(1) of the Direction.

220 |pid, p 114, lines 45-46; and p 115, lines 1-8.
221 R1, p 60S.
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Ms CA

As mentioned earlier, Ms CA provided both written and oral evidence to the instant hearing.
Her most recent statement is dated 29 May 2022%?? and appears in the material. | have
earlier recounted her written evidence about the committed and loving relationship she says
that she and the Applicant have. | have also recounted the extent to which he and she
remain in telephonic and/or electronic contact. In her written statement, she makes the
following plea to the Tribunal:

191 | plead with the Tribunal to give my partner [the Applicant] a second chance at

life in Australia. We have all had enough suffering. | continue to have daily telephone

and videocalls with my partner [the Applicant]. My children often join in those calls.
The nature of our calls is always warm and loving.?#

In her oral evidence, Ms CA spoke of financial difficulties in sometimes making ends meet
and there seems little to cavil with the proposition that, if returned to her life, the Applicant

will be able to provide a range of supports for her:

‘DR DONNELLY: ...How would you describe your current live [sic] circumstances?
MS CA: So as in - can you just elaborate a little bit more on that one, please?

DR DONNELLY: Sure. So starting first with your financial capacity with the children
and ability to take care of them?

MS CA: Obviously we struggle, sometimes it’s hard. But | do provide, you know, a
roof over their head and things like that, like any mum should do for their child.

MS CA: Yes.

DR DONNELLY: So you said you struggle from time to time, can you give me some
examples of why you would say that?

MS CA: So as in financially, or just...

DR DONNELLY: Whatever you - so you've given evidence that you struggle from
time to time, and | asked you, and you can take your time before you answer this
guestion, what makes you say that you struggle from time to time? Can you give
examples of why you would say that?

MS CA: Mentally, physically, emotionally, sometimes financially. %24

She was asked about the impact on her in the event that the Applicant is not granted the

visa he seeks and she responded thus:

222 A2(c), pages 1-2.
223 |hid, p 2.
224 Transcript, p 125, lines 13-29.
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“DR DONNELLY: | see. Let me ask you this question, it might sound like a silly
guestion, but | just want you to think about it. If [the Applicant] was not granted a
protection visa, particularly as a result of these proceedings, what does that mean
for you?

MS CA: I'd be heartbroken, absolutely devastated, you know. Sad, grief, I'd be
grieving, | guess. Yes, there’s lots of things that | would feel. | would be incomplete.
You know, | think my mental health would deteriorate a lot more than what it has
previously. It’s just, yes, it wouldn’t be fair. Yes.??®

Ms CA was asked about the extent of her contact and interaction with the Applicant’s mother
and she responded thus:
“DR DONNELLY: So starting with your mother-in-law, what sort of contact do you
have with your mother-in-law?

MS CA: So | go there once, twice a week, sometimes, it depends on, you know, how
busy the schedule is, but | do make sure that we take some time out to at least see
each other once a week, whether that be throughout a week day, a weekend. 2%

She received a similar question about the extent of her contact with the Applicant’s three
sisters, ZE, RA and FA and she responded thus:
“DR DONNELLY: Could you just describe for the tribunal what sort of relationship
you have with them?

MS CA: We have a sister relationship, loving, caring. You know, we talk, we joke,
you know, we do things together like with beauty. Yes, stuff like that. | go there, let
the kids - yes.

DR DONNELLY: When you say you go there, where do you go?

MS CA: To my mother-in-law’s in (indistinct).

DR DONNELLY: So you see your sisters-in-law at your mother-in-law’s house?
MS CA: Yes.

DR DONNELLY: Okay?

MS CA: We've been for dinner and stuff too, so, yes, out for dinner and things like
that.”??”

During her oral evidence Ms CA confirmed that she first met the Applicant in a social context
in 2008 and that they commenced a romantic relationship at the end of 2018.2?¢ She also
confirmed that she is Islamically married to the Applicant having undertaken a “Nikah”

ceremony with him over the telephone in 2019:

225 |pid, p 126, lines 6-12.

226 |pid, lines 30-34.

227 |pid, p 126, line 46-47; and p 127, lines 1-10.
228 gee generally, Transcript, p 130, lines 19-29.
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“DR DONNELLY: I know you've given evidence the effect of which is you’re in a
close and loving relationship with [the Applicant], what is the nature of the
relationship? Are you engaged? Are you married? What is the position?

MS CA: So we are Islamically married. We did a nikah, back in 2019, October. So
we are classed and thought of as husband and wife, yes.

DR DONNELLY: Nikah, what exactly is that?

MS CA: So it's where we speak to a sheik, | think it’s called, and they, you know,
basically write it up and give us, yes, so like we have - they - I'm not too sure how to
explain that, sorry. Sorry. %

During her evidence in chief, Ms CA was asked where the Applicant would be residing if he
were released back into the community. To my mind, she gave the somewhat confusing
response that “...he would be residing with me or his mum.”* | found this response
somewhat confusing because it did not seem consistent with the evidence of a couple in a

close de facto-type relationship. | sought to clarify this at the end of her evidence:

“SENIOR MEMBER: - - - about the applicant’s history and maybe you want him to
come out of custody and maybe go and spend some time with his mother and
observe him from afar and if he works out okay then you’ll have him in your own
home. Is that the kind of evidence you’re giving to the tribunal?

MS CA: No, sorry, that was not meant in that way at all. So what | had meant was
that [the Applicant] would be with us but because of his mum and her deteriorating
health as well, also not having her other two sons present, | would also like for [the
Applicant] to spend time with them, you know, throughout the nights as well. So, you
know, he can - they’ve had a lot of lost time together, so | would like them as mother
and son to also be able to spend time together without, like, myself being there if
that makes sense as well.

SENIOR MEMBER: Right. So your evidence to this tribunal or the impression that
you want this tribunal to take from your evidence is that if the applicant is released
from immigration detention - I'm just theorising here, I'm not saying it’s going to work
out this way but just follow my pattern of thinking if you can and then you’ll
understand the question. So if the applicant is released from immigration detention
in Perth, he will fly back to Adelaide, you will go to the airport and he will run into
your loving arms off the aeroplane at Adelaide Airport, and from Adelaide Airport,
together you will drive to your place - | repeat, your place in Adelaide where he will
put his suitcase in your bedroom and he will live there with you. Is that the impression
that you want to give to the tribunal? Or, is it the case that you’ll drop him off at his
mum’s place, let him live there for a bit, see how things go and then move in with -
or then he moves in with you in a few months time. Which of the two is it?

MS CA: No, the first one. So he will - yes, | will meet him there, come home and
drop the suitcase of.

229 Transcript, p 128, lines 20-24 and lines 38-40.
20 |pid, p 128, lines 10-11
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SENIOR MEMBER: As his wife? As his wife?
MS CA: As his wife.

SENIOR MEMBER: And he comes to your home which would then be a matrimonial
home, a family home. You, him, [Child K] and [Child P]. That’s what you’re asking
me to understand?

MS CA: Correct. Correct, yes.”?!

At the end of her cross-examination, | wanted to know from Ms CA whether she has ever
physically been in the presence of the Applicant. The following exchange transpired
between me and her:
“SENIOR MEMBER: ...for all of the time of the romantic side of the relationship,
you’ve never physically been with the applicant, have you? In other words, physically

in his presence, not physically been with, in any other sense. Just you haven’t been
in his physical presence, have you?

MS CA: No, not since starting, however | did - we visited him whilst he’s been in the
detention centre but apart from that, no, not...

SENIOR MEMBER: When did you visit him in the detention centre?
MS CA: So that would have been in 2019.

SENIOR MEMBER: So after your romantic relationship started?
MS CA: Yes.

SENIOR MEMBER: Okay?

MS CA: Yes, correct. Yes, | did. We visited - we went to Western Australia to visit
him. Me, [the Applicant’s] mum, my mother-in-law and my sister-in-law, yes. For five
days, four to five days we stayed there. 232

| wanted to explore the financial side of Ms CA’s life and, in particular, how she
currently sustains herself and her family and how the Applicant will positively impact
her life in this regard if he is returned to the community. She gave evidence about
previous work as a cleaner and then to obtaining a “ticket” in traffic management.
Currently, she is working as a beauty therapist and operates a home-based beauty
salon business.”

Ms CA confirmed that she supplements whatever income she derives from her home-based
beauty salon business with Centrelink benefits. She confirmed that she is looking forward
to the day when the Applicant will be able to make a meaningful financial contribution to
their family unit:

“SENIOR MEMBER: And you'’re still on some Centrelink benefits, to help you
through?

2! Transcript, p 113, lines 35-45; and p 134, lines 1-23.
22 Transcript, p 130, lines 38-46; and p 131, lines 1-5.
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MS CA: Yes, | am.

SENIOR MEMBER: Okay. So the way you’re getting through, at the moment,
financially, is with Centrelink benefits and additional income that you’re growing -
sorry, that you’re receiving and growing, through your home beauty business, that’s
right, isn’t it?

MS CA: That’s right, yes.

SENIOR MEMBER: So if the applicant were to come out of Immigration detention
and come into the community, you’d be expecting him to get a job pretty quickly and
assist you and the family to get by, financially?

MS CA: Definitely, yes.”*3

I am satisfied of (1) the currency and genuineness of the relationship between Ms CA and
the Applicant; (2) that she genuinely regards herself as the de facto partner of the Applicant;
(3) that she and the Applicant fully intend to create and maintain their own family unit upon
his return to the community; (4) that both of her children regard the Applicant as their father,
especially Child P; (5) that she and the Applicant are Islamically married at that they intend
to broaden this holy religious union into a marriage that is formally recognised under
Australian law; (6) that although she currently sustains herself from income she derives from
her home-based beauty salon business together with augmenting Centrelink benefits, she
nevertheless (7) looks forward to the day when the Applicant will be able to make his
financial contribution to the sustenance of the family and (8) the Applicant will return to her
and live with her in the family unit comprising herself, the Applicant and his two stepchildren,

in the event of the Applicant’s return to the community.

In these circumstances, | am satisfied the Applicant has very strong and durable ties to Ms
CA in Australia who | presume qualifies as a person within one of the categories appearing

in paragraph 9.4.1(1) of the Direction.

Having regard to the state of the evidence and circumstances surrounding the Applicant’s
immediate family, | am safely led to the view (and finding) that the strength, nature, and
duration of his ties to those particular immediate family members in Australia carries a very
heavy level of weight in favour of a finding that this Tribunal should not exercise its power
to refuse the subject visa sought by the Applicant. | make this finding on the presumption

that each of the Applicant’s abovementioned immediate family members are Australian

23 |pid, p 132, lines 13-23.
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citizens, Australian permanent residents, or people who have a right to remain in Australia

indefinitely.

(2) Paragraph 9.4.2 - “impact on Australian business” resulting from the
Applicant’s removal from Australia

I am mindful that paragraph 9.4.2(3) compels an assessment of the Applicant’s employment
links to Australia with particular reference to any impact his removal may have on,
“Australian business interests”. | am of the view (and | find) that this component of Other

Consideration (d) is not relevant.

Weight allocable to Other Consideration (d): links to the Australian community

With reference to the first part of this Other Consideration (the strength, nature and duration
of the Applicant’s ties to his immediate family members in Australia), | am of the view that
the totality of the evidence points to the allocation of a very heavy level of weight in favour
of the Applicant. The second part of this Other Consideration (impact on Australian business
interests) is not relevant. Overall, the Applicant’s links to the Australian community carries
a very heavy level of weight in favour of a finding that this Tribunal should not exercise its

power to refuse the subject visa sought by the Applicant.

Further Other Consideration (e): Prolonged or Indefinite Detention

I am mindful that this Tribunal should account for any legal consequences of this decision

arising from the outcome of this application.

Section 189(1) of the Migration Act provides:
If an officer knows or reasonably suspects that a person in the migration zone (other

than an excised offshore place) is an unlawful non-citizen, the officer must detain
the person.

Section 198(1) of the Migration Act provides:

An officer must remove as soon as reasonably practicable an unlawful non-citizen
who asks the Minister, in writing, to be so removed.

Section 197C of the Migration Act relevantly provides:

(1) For the purposes of section 198, it is irrelevant whether Australia has non-
refoulement obligations in respect of an unlawful non-citizen.
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(2) An officer's duty to remove as soon as reasonably practicable an unlawful non-
citizen under section 198 arises irrespective of whether there has been an
assessment, according to law, of Australia's non-refoulement obligations in respect
of the non-citizen.

(3) Despite subsections (1) and (2), section 198 does not require or authorise an
officer to remove an unlawful non-citizen to a country if:

(a) the non-citizen has made a valid application for a protection visa that has
been finally determined; and

(b) in the course of considering the application, a protection finding within the
meaning of subsection (4), (5), (6) or (7) was made for the non-citizen with
respect to the country (whether or not the visa was refused or was granted
and has since been cancelled); and

(c) none of the following apply:

(i) the decision in which the protection finding was made has been
quashed or set aside;

(i) a decision made under subsection 197D(2) in relation to the non-
citizen is complete within the meaning of subsection 197D(6);

(iii) the non-citizen has asked the Minister, in writing, to be removed to
the country.

In the Present case, the Respondent accepts that a protection finding has been made in

relation to the Applicant.

The expression of that policy in the Explanatory Memorandum to the Migration Amendment
(Clarifying International Obligations for Removal) Bill 2021 (Cth).%** Pages 13-14 of that

Explanatory Memorandum states the following:

The amendments in the Bill are primarily aimed at protecting from removal those
persons who engage Australia’s non-refoulement obligations, but where character
or security concerns mean they are ineligible for the grant of a protection visa.
Persons who are granted a visa are not subject to removal. This means that persons
affected by the amendments may be subject to ongoing immigration detention under
section 189 of the Migration Act.

Immigration detention remains a key component of border management and assists
in managing potential threats to the Australian community — including national
security and character risks — and ensures people are available for removal.

Unlawful non-citizens who are unable to be removed due to barriers which include,
but are not limited to, the situation where the amendments to section 197C made by
this Bill will operate to protect them from removal in breach of non-refoulement
obligations, may be detained until their removal is reasonably practicable. Removal

24 Explanatory Memorandum, Migration Amendment (Clarifying International Obligations for Removal) Bill 2021 (Cth).
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in such cases may become possible if, for example, the circumstances in the
relevant country improve such that the person no longer engages non-refoulement
obligations, or if a safe third country is willing to accept the person. An unlawful non-
citizen may also request in writing to be removed from Australia.

Held detention in an immigration detention centre is a last resort for the management
of unlawful non-citizens, particularly individuals whose removal may not be
practicable in the reasonably foreseeable future. The Government’s preference is to
manage non-citizens in the community wherever possible, subject to meeting
relevant requirements, including not presenting an unacceptable risk to the safety
and good order of the Australian community.

The Minister has a personal discretionary power under the Migration Act to intervene
in an individual case and grant a visa, including a bridging visa, to a person in
immigration detention, if the Minister thinks it is in the public interest to do so. What
is and what is not in the public interest is for the Minister to decide.

The Minister also has a personal discretionary power to allow a detainee to reside
outside of an immigration detention facility, at a specified address in the community
(residence determination). While a residence determination permits an individual to
be placed in the community subject to certain conditions, it continues to be a
detention placement.

The Minister’s powers to consider whether to grant a visa to permit an unlawful non-
citizen’s release from immigration detention, or to permit a community placement
under a residence determination, until they are able to be removed from Australia
consistently with non-refoulement obligations, means that the person’s individual
circumstances, and the risk they may pose to the Australian community can be taken
into account. This enables the least restrictive option to be implemented for the
person having regard to their circumstances.

The legal and practical consequences of a refusal to grant this visa will be that the Applicant
will not be removed to Afghanistan. It is open to the Minister to consider alternative
management options available including those under ss195A and 197AB of the Migration
Act or resettlement in a third country. It should be noted however that these powers are not

compellable and there is no time limit within which the Minister can make a decision.

There is no probative evidence before me that the Minister has had any consideration of
the above options and, to my mind, it is highly unlikely that any of these alternative
management options will be exercised or applied towards the relief of the Applicant. In any
event, any such decision made by the Minister will post-date my decision in this matter and
the very real outcome of an adverse decision for him is that he face a prolonged period in

detention. There is simply no evidence for me to find otherwise.

The Applicant is currently detained In Yongah Hill Immigration Detention Centre in Western

Australia, isolated from his family who are located in South Australia. In the circumstances,
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significant consideration needs to be given to the Applicant’s prolonged and potentially
indefinite detention.

In weighing this additional consideration of prolonged and potentially indefinite detention, |
find that it is of moderate, but not determinative, weight in favour of a finding that this
Tribunal should not exercise its power to refuse the subject visa sought by the Applicant.

Findings: Other Considerations

I summarise the respective weights | have allocated to each of the Other Considerations

(nominated in the Direction?®) relevant to the present matter:

@) International non-refoulement obligations is not relevant to the instant determination;
(b) Extent of impediments if removed: is not relevant to the instant determination;

(©) Impact on victims: is not relevant to the instant determination;

(d) Links to the Australian community: carries a very heavy level of weight in favour of

this Tribunal to not refuse to grant the visa sought by the Applicant; and

(e) Prolonged or indefinite detention: is of a moderate level of weight in favour of this

Tribunal to not refuse to grant the visa sought by the Applicant; .

CONCLUSION

As | have noted and found above, the Applicant does not pass the character test. Having
regard to the Direction and to the totality of the evidence before me, | am of the view that
this Tribunal should not exercise the power conferred by s 501(1) to refuse to grant the

subject visa sought by the Applicant.

In reaching this conclusion, | have had regard to both the Primary and Other Considerations

in the Direction and have found as follows:

5 Pplus, an additional consideration which | have referred to as ‘Other Consideration (e)’ which | have added as part of my
consideration.
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. Primary Consideration 1: carries a certain, but not determinative, level of weight in
favour of the Tribunal refusing to grant the visa sought by the Applicant;

. Primary Consideration 2: is not relevant to determination of the instant Application;

. Primary Consideration 3: carries a very heavy level of weight in favour of the Tribunal
not refusing to grant the visa sought by the Applicant;

. Primary Consideration 4: carries a certain, but not determinative, level of weight in

favour of the Tribunal refusing to grant the visa sought by the Applicant;

. | have outlined the weight attributable to the relevant Other Considerations. | am of
the view (and | find) that the combined weights | have allocated to each of Primary
Consideration 3, Other Consideration (d) and the additional Other Consideration (e)
are sufficient to outweigh the combined weight | have allocated to Primary

Considerations 1 and 4;

° A holistic view of the Considerations in the Direction therefore favours of the Tribunal

not refusing to grant the visa sought by the Applicant.

Consequently, | do not exercise the discretion to refuse to grant the visa sought by the

Applicant.

DECISION

The decision under review is set aside and substituted with a decision that the Tribunal
does not exercise the discretion in s 501(1) of the Act to refuse to grant the Applicant a

Protection (Class XA) visa.
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ANNEXURE A — EXHIBIT LIST

Between HQNW (Applicant)
And MINISTER FOR IMMIGRATION, CITIZENSHIP, MIGRANT SERVICES AND
MULTICULTURAL AFFAIRS (Respondent)
DATE OF DATE
EXHIBIT | DESCRIPTION OF EVIDENCE PARTY DOCUMENT RECEIVED
Section 37 T Documents .
R1 (G1-G75, 774 pages) R Various 12 May 2022
Supplementary Section 37 T Documents .
R2 (1-22) (1,224 pages) R Various 14 Jun 2022
R3 Respondent"s Statement of Facts, Issues R 14 Jun 2022 14 Jun 2022
and Contentions (29 pages)
R4 Further Supplementary T Documents (1- R Various 27 June 2022
15) (89 pages)
Applicant Submissions
@) Cover emalil
(b) Original Statement of Reasons
(c) Relevant materials 1 A-K
(d) Relevant materials 2 L-R .
Al (e) Relevant materials 3 S-Z A Various 6 May 2022
® Relevant materials 4 AA RR Part 1
(9) Relevant materials 4 AA RR Part 2
(h) Relevant materials 4 AA RR Part 3
(729 pages total)
Applicant Statement of Facts, Issues and
Contentions dated 29 May 2022 (39 pages)
and Attachments
(@) Tender Bundle (A-F, 111 pages)
A2 (b) S;agtggem dated 29 May 2022 (2 A | 29May2022 | 30May 2022
(c) Statement dated 29 May 2022 (2
pages)
(154 pages total)
A3 Supplementary Applicant Submissions A Various 22 Jun 2022
(258 pages)
A4 Further Applicant Submissions A Various 23 Jun 2022

(103 pages)

PAGE 121 OF 122




ANNEXURE B — SHORT-FORM DECISION

)
ADMINISTRATIVE APPEALS TRIBUNAL
) No: 2022/3515
GENERAL DIVISION )
Re: HQNW
Applicant

And: Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs

TRIBUNAL:

DATE:

PLACE:

DECISION:

Respondent

DECISION

Senior Member Theodore Tavoularis
19 July 2022
Brisbane

Pursuant to section 43 of the Administrative Appeals Tribunal Act
1975 (Cth), the Tribunal:

(1) Sets aside the decision made by the delegate of the
Respondent, dated 22 April 2022, to refuse to grant the
Applicant’s visa under section 501(1) of the Migration Act 1958
(Cth); and

(2) Substitutes it with a decision that the Applicant not be refused
the grant of a Protection (Class XA) visa.

The Tribunal will give written reasons for this decision within a

reasonable time of the decision.

Senior Member Theodore Tavoularis
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